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Foreword
History tells us that societies are slow to recognize the point when economic change requires a
rethinking of policies and institutions. When workers flocked to cities to work in the factories of
the industrial revolution, for example, governments did not observe the deterioration in health
and well-being until they needed to recruit armies for a military campaign. This happened first
in Bismarck’s Germany and later in Great Britain, when the men who volunteered turned out to
be undernourished and sickly. Suddenly, the cost to society of poor nutrition, bad housing, and
inadequate public health services, such as clean water, air, and sanitation facilities became a
national problem, and it brought about a revolutionary change in the way governments conceived
their responsibilities.
Over the past 25 years, labour markets in North America and other industrial countries have been
changing in response to important social and economic forces. The image of the family with one
wage earner (typically male) working full-time in a permanent job with a single employer has
been replaced by a mix of two-earner or single parent families, with many working part-time or
in temporary employment, sometimes combining two jobs in order to make ends meet. Selfemployment has become much more prevalent.
Over the same period, disparities in earnings from employment have widened. The well paid
have experienced earnings gains, while market incomes at the low end of the spectrum have
stagnated or even declined. These trends leave many Canadian workers in a vulnerable position,
meaning that their participation in the labour market leaves their well-being at risk. A large part
of the labour force finds it difficult to access work that provides a decent income and working
conditions that meet societal norms.
To map the nature of vulnerability in the labour market and to explore the policy implications,
CPRN launched in 2003 a series of studies on vulnerable workers. The first paper in this series,
Defining Vulnerability in the Labour Market, outlined the key concepts and set out the research
agenda. Other papers are exploring such issues as: the nature and extent of low-paid work in
Canada; policy instruments to assist low-paid workers; and best practices in achieving
compliance with statutory employment standards. When this work is completed, we will publish
a synthesis of the key findings.
The current report, prepared by Guylaine Vallée of the University of Montreal, focuses on the
declining reach of the employment contract as a ‘platform’ for extending basic employment
protections (such as minimum wage or overtime pay) or benefits (such as extended medical
insurance). She outlines alternative platforms that may be used to enhance workers’ access to
employment rights and benefits. They include broadening the scope of coverage under current
labour law, improving access to collective representation, and providing certain rights or benefits
on a universal basis, rather than relying upon paid employment as the basis for entitlement.
This report is being released at the same time as the study by Richard Chaykowski of Queen’s
University of the relationship between non-standard work and vulnerability in the labour market.
The two papers are companion pieces: the one documenting the growth of non-standard work
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and the vulnerability of many non-standard workers, the other outlining broad avenues for
responding to the policy challenge.
I would like to thank Dr. Vallée for this important contribution to our understanding of the policy
options available to assist vulnerable workers. I would also like to thank the Law Commission of
Canada, the R. Howard Webster Foundation and the Canadian Labour Congress for their
financial support for this project, as well as the participants in a November 2004 Roundtable
which reviewed and critiqued an earlier draft.

Judith Maxwell
March 2005
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Executive Summary
Employment-related social protection in Canada consists of legislated benefits, including
minimum standards of employment, access to unionization or income protection mechanisms
during unemployment, occupational injury or retirement. It also consists of benefits set out in
private group plans established by collective agreements or company policies regarding such
things as retirement or supplemental health insurance. The goal of this report is to explore public
policy scenarios, called platforms, that could enhance access to these rights and benefits for more
vulnerable workers.
The first part of the report briefly reviews the complexity of vulnerable workers’ situation. Their
vulnerability is due to the fact that many of them are non-standard workers, i.e. people whose
work situation does not match the standard of full-time, salaried employment for an indefinite
duration with a single, readily identifiable employer on company premises. It is also due, for
some of them, to their economic situation (low pay), personal characteristics (non-standard work
or low pay being unequally distributed among the population by gender, age, ethnic origin, race,
occupational skills or family situation) as well as organizational factors, namely the way their
work is incorporated into the organisation of the production of a good or service. This multitude
of factors needs to be taken into account when analyzing platforms for improving protection for
vulnerable workers.
These platforms are explored in the second part of the report.
Universal programs providing access for all members of a given national community to a broad
range of rights (retirement, illness, disability, drug insurance, occupational training, parental
benefits) regardless of their participation in the labour market seem particularly suited to the
multitude of factors contributing to the vulnerability of these workers. However, recent studies
show that, in a context where the role of the State is changing, these programs tend to make the
granting of benefits subject to resource conditions that reflect employment earnings or family
income. The establishment of a universal drug insurance plan in Quebec in 1997 is an example:
even though all residents have access to drug insurance coverage, the State does not provide this
coverage when an individual’s occupational situation gives him/her access to a private plan that
includes equivalent coverage for that person and his/her family. In this context, even if we
consider universal programs as the most suited to vulnerable workers, reflecting on work as a
means for acquiring social rights is still appropriate. The question then becomes, how do we
define this condition of acquisition when the ways of working have diversified and changed?
This report presents four platforms that base the granting of rights and benefits on the existence
of work or an occupational activity.
In the first platform, the existence of a work relationship is the vehicle used for assigning rights
and benefits, the goal being to redefine it to encompass the many forms of paid work. The
studies presented under this platform all propose broader access to the labour laws. The labour
laws currently apply only to certain categories of paid worker, the definition of which varies
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from one law to the next within the same jurisdiction. Workers not matching these definitions,
including some vulnerable workers, are excluded. The concepts of “single employer” and “joint
liability” could also facilitate identifying the entity or entities that must assume employer
responsibilities from an individual or collective labour relations perspective in complex
companies using temporary employment agencies or subcontractors. Proposals promoting
transferability of benefits a person acquires working for separate employers, elimination of
differential treatment based on work situation and better enforcement of existing standards
through appropriate information, inspection and complaint mechanisms are also explored under
this first platform.
Recognition of the fundamentals human rights of workers may also lead to improved protection
for vulnerable workers. In the second platform, the legislation protecting human rights is looked
at from this perspective, notably the concepts of discrimination through adverse effects and
discrimination based on social condition. Recognizing economic and social rights as human
rights in their own right seems particularly suited to the protection of individuals whose
vulnerability results from a combination of personal, occupational, economic and social
characteristics.
A third platform, based on the Supiot Report prepared for the European Commission, proposes
an intermediate test for granting social rights that does not reject the reference to work but views
it in a different way. The work used as a test for acquiring social rights is not limited to paid
work. It takes into account non-market forms of work, either as part of voluntary commitments
(for example, volunteer work), or because of the social usefulness of certain duties (for example,
the work of raising children or caring for parents). The result is the recognition of a true
occupational status that includes periods of inactivity, training, paid work, self-employment or
non-paid work that a person is likely to experience in his/her lifetime.
Finally, access for these workers to collective representation may also give them access to
various benefit plans. This is the fourth platform explored in this report. Four collective
representation models are looked at from this perspective: the general collective representation
regime, the collective bargaining regime, juridical extension of collective agreements and
programs in place or proposed in Quebec for certain categories of self-employed workers. One
finding arises from this: the possibility that workers already have, under general legislation, for
forming associations and professional syndicates can not be viewed as a true platform for
improving the situation of the greatest number of workers. In most cases, the benefit plans
arising from these forms of representation are supported entirely by workers who are members of
the association. For an association to represent only its members limits its ability to negotiate
plans at reasonable cost. It is also unfair to make vulnerable workers, who are often low paid,
bear the entire cost of their social protection. Overall, collective representation is an attractive
platform for improving the protection of vulnerable workers if it results from them engaging in
true freedom of association, as it is meant in the international instruments. It is not enough to
grant these associations the right to exist: they still need to be allowed to achieve their own goals
– for example establishing benefit plans – through appropriate means such as collective
bargaining, or the power to represent all workers in a given field following a recognition
procedure. Therefore, this fourth platform cannot be contemplated independently of legislative
initiatives giving effect, in Canada, to freedom of association as a fundamental right for all
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workers, unionized or not, and asserting a principle of equal treatment consistent with the
international instruments.
The report concludes that none of the platforms explored can, on its own, be viewed as THE best
way of protecting vulnerable workers. While it is true that recognizing economic and social
rights as human rights in their own right would impact the standard of living and the conditions
of these workers, it is also a complex course of action to implement given the constitutional and
quasi-constitutional changes it would require. Also, if we were to select the first platform, which
would make the labour law applicable to a wide range of paid work situations, we would have to
be alert to the fact that its abilities for redistributing the collective wealth presuppose full
employment. This platform would introduce improved equity among workers, but on its own it
could not guarantee improved social equity.
Any analysis of the merits of these platforms must take into account the context in which they
would be introduced. For example, collective representation regimes may appear to be a
meaningful option, in light of the guarantees we have reviewed, for enhancing access to
supplemental benefits for workers who are currently deprived of them. However, these same
regimes may be unfavourable for workers if they are accompanied by the State withdrawing
from universal protections. These private group plans would then become the instrument for
privatization of social protection and transfer of the costs, rather than a way of extending
supplemental plans that are not currently accessible to certain categories of workers.
Overall, the analysis suggests the need to further explore avenues under each of the platforms. If
we could enhance the scope of coverage of the laws currently governing employment
protections, expand access to collective representation, and, at the same time, identify rights or
benefits where there is a strong case for universal access, then we could help vulnerable workers
improve their well-being.
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Introduction
Employment-related social protection in Canada consists of legislated benefits (rights), including
minimum standards of employment, access to unionization or income protection mechanisms
during unemployment, occupational injury or retirement. It also consists of benefits set out in
private group plans (benefits) established by collective agreements or company policies
regarding such things as retirement or supplemental health insurance. Further to work already
undertaken by the Canadian Policy Research Networks (CPRN/RCRPP) and the Law
Commission of Canada (LCC/CDC) on vulnerable work, two research reports were
commissioned. The first, by Rick Chaykowski, assesses the extent of access to legislated and
traditional benefits (rights and benefits) in light of the characteristics of the current labour market
(Labour Market Perspective). Chaykowski points out that the growth of non-standard work
(documented by Vosko, Zukewich and Cranford, 2003) means that rights and benefits based on a
traditional contract of employment are covering a declining share of the workforce. He also
presents evidence that part-time and self-employed forms of work are strongly associated with
“economic vulnerability” (low earnings). This raises important policy issues:
The main policy concern about the vulnerable segment of the labour force is that
it appears to be quite substantial, and that it is a long-term phenomenon in the
labour force. The policy problem is that vulnerable workers are typically
characterized as having the least ability to influence the terms and conditions of
their employment, while many remain, in practice, outside the reach of existing
policy frameworks. The marginalization of these workers, from a policy
perspective, is further highlighted by the observation that the reach of existing
labour policy frameworks has been challenged by changes in the economy, labour
market, workplaces and employment relationships (Chaykowski, 2005, p.7).
This report looks at public policy scenarios, called platforms, that could enhance access to these
rights and benefits for more vulnerable workers (Public Policy Perspective).
What models have the potential to enhance access for vulnerable workers to the various benefits
established by public and private plans? To answer this question, we must briefly review the
access problems already identified in the literature (I) and then look at possible platforms for
access to rights and benefits (II).
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1.

Diagnosis: State of Knowledge on Access to Traditional
Legislated Benefits by Vulnerable Workers

Existing studies identify problems regarding access to public and private benefits for nonstandard workers, i.e. individuals whose work situation does not match the standard of full-time,
salaried employment for an indefinite duration with a single, readily identifiable employer on
company premises. These studies highlight three separate rights and benefits access problems:
exclusion, differential treatment and poor enforcement of existing rights.
The most highly documented problem relates to the exclusion of some workers from social
protection plans (Fudge, Tucker and Vosko, 2002; Bernier, Vallée and Jobin, 2003; Lippel,
Bernstein and Messing, 2004). This is the case with non-salaried workers, or independent
contractors, who do not have access to the public or private plans reserved for salaried workers
(employees) or, with some legislation, for dependent contractors. This is also the case with
salaried workers who cannot accumulate the number of hours required for receiving the benefits
prescribed by law, such as employment insurance, or traditional benefits (such as length of
continuous service or number of work hours required for receiving benefits provided for in
collective agreements or group insurance plans).
In addition, some people with access to benefits set out in the legislation, collective agreements
or company policies derive less protection than others performing the same work. This
differential treatment problem has also been identified in the Canadian and European literature
(Verkindt, 1995; Au bas de l’échelle, 1996; Vallée, 1999; Bernier, Vallée and Jobin, 2003;
Lippel, Bernstein and Messing, 2004; Bernier and Vallée, 2004). It raises the issue of equity in
access to rights and benefits.
Recent studies also shed light on problems relating to enforcement of rights (see particularly:
Lippel, 2001: pp. 48-49; see also: De Wolff, 2000; Lippel, Bernstein and Messing, 2004). In
some cases, workers’ situation would be decidedly improved if they only received the rights and
benefits currently existing in public plans. In the absence of appropriate recourse or inspection
and monitoring mechanisms, employers can deprive workers, almost with impunity, of the
benefits they are legally entitled to, especially in sectors with a high concentration of immigrant
labourers with limited knowledge of their rights. This contributes to the phenomenon of
“racialization” of poverty and vulnerability as raised by Ms. Deena Ladd, Executive Director of
Toronto Organizing for Fair Employment (TOFE), during a roundtable organized by the
Canadian Policy Research Networks (CPRN / RCRPP) and the Law Commission of Canada
(LCC / CDC).1
However, having non-standard work (self-employed or salaried) is only one characteristic factor
of vulnerable workers’ situation (Saunders, 2003; Rittich, 2004). Their vulnerability is also due
to their economic situation (low pay). A recent report by the National Council of Welfare
(2004) showed that full-time salaried workers who are paid minimum wage do not have a
sufficient income level to avoid poverty (National Council of Welfare, 2004), which reminds us
1

Round table organized by the CPRN and the LCC on May 21 as part of the project entitled Improving Access to Employment
Rights and Benefits, which the present report results from.
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that having “standard” employment is no protection against vulnerability. This vulnerability is
also due to the personal characteristics of individuals in non-standard or low-paid jobs. Many
studies show that these jobs are unequally distributed among the population by gender, age,
ethnic origin or nationality, race, occupational skills or family situation (parental or family
responsibilities) (Zeytinoglu and Muteshi, 2000; Vosko, 2000; Fudge and Vosko, 2001;
Zeytinoglu, 2001; Jackson, 2002; Vosko, 2003; Zeytinoglu, Moruz, Seaton and Lillevik, 2003;
Vosko, Zukewich and Cranford, 2003; Fudge and Vosko, 2003; Townson, 2003; Cranford,
Vosko and Zukewich, 2003; Hughes, Lowe and Schellenberg, 2003; National Council of
Welfare, 2004). Finally, beyond these personal characteristics, vulnerable employment can be
due to organizational factors, namely the way the work is integrated into the organization of
goods or service production (Vallée, 2005). For example, it may be connected with the difficulty
of identifying the employer in “complex companies” (Verge, 2003; see also: Bich, 2001; Lippel,
Bernstein and Messing, 2004; Lippel, 2004) that use subcontracting or staffing agencies to a
large degree. In these network-companies, the actual recipient of someone’s work is not
necessarily the one that assumes the risks because it is not always considered the employer,
which obviously impacts the protection of workers (Morin, 2000; Morin, 2001; Fudge, Tucker
and Vosko, 2002; Lippel, 2004; Lippel, Bernstein and Messing, 2004; Vallée, 2005).
Whether the policy options considered deal with better tools for the development and use of
human capital (see the special edition of Canadian Public Policy devoted to this issue in 2002)
or better access to rights and benefits for the most vulnerable workers, they must take into
account all the following dimensions that may occur together: the characteristics of non-standard
jobs, the economic status of workers, their personal characteristics, their family situation and the
organizational models structuring the labour market.
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2.

Platforms for Enhancing Access to Rights and Benefits
for Vulnerable Workers

Since the vulnerability of these workers results from a combination of occupational, economic,
personal and organizational sources, the initial reflex would be to consider strengthening
universal public policies for social protection as the most suitable platform for extending
economic and social rights to these people. However, recent developments in existing universal
models that introduce the idea that working can be a criterion for the acquisition of rights (2.1)
must be taken into account. This is why it is still appropriate to consider employment-related
platforms (2.2), which can take various forms.
2.1

Universal Models

Developing a system of universal entitlements – providing all members of a given national
community [citizenship] with access to protections against social risks (illness, accident,
disability, old age) – may seem particularly suited to the many factors contributing to the
situation of vulnerable workers. Thus, citizenship has been considered a potential platform for
enhancing workers’ situation (Langille, 2002: p. 141). Fudge, Tucker and Vosko also
recommend, with respect to social wages and social revenue, which include employment
insurance, public pensions, workers’ compensation and income tax (Fudge, Tucker and Vosko,
2002: p. 122), looking at designing a [translation] “system of universal entitlements that would
protect the economic welfare of all citizens, regardless of their attachment to the labour market,
funded from general revenue” (Fudge, Tucker and Vosko, 2002: p. 142). Others in Canada and
Europe advocate a guaranteed minimum income for every citizen regardless of their attachment
to the labour market. This [translation] “radical, left-wing” proposal, as Jeammaud describes it
(2000: p. 5), proposes a social law without labour law. It leads to the eradication of labour law,
since this is no longer considered a wealth redistribution tool (Jeammaud, 2000: p. 5).
However, without expressing an opinion on the merits of these proposals, it should be noted that,
even today, several social protection programs make occupational activity an important test for
granting social rights. Recent European studies show that even universal social security
programs tend to reintroduce the use of occupational activity as a test for the acquisition of
rights. This is why we feel it is useful to briefly present these studies (A.) and highlight their
relevance in the Canadian context (B.).
2.1.1. The European Example
There are two classic models for the acquisition of social rights – based on citizenship or an
occupational activity condition – in European Union countries. Comparative studies on these two
models have noted a resurgence of work as a factor for granting social rights.
In one model, the individual acquires personal rights on the basis of social insurance
contributions he has made based on occupational activity. Derived rights accrue to individuals
who are economically dependent on the holder of the personal rights, usually the wife or
children. However, societal changes argue in favour of changing this social protection model,
which is based on the concept of the male breadwinner, through the individualization of rights,
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defined as the elimination of derived rights and the generalization of personal rights (Kerschen,
2003: p. 216). Given the tremendous number of women who have entered the labour market and
changes in the family, the European Commission:
[TRANSLATION]
is arguing for gradual individualization of rights with the aim of ending the
practice of considering family ties in the provision of an individual’s social
protection. It advocates aligning social protection with the legislation governing
employment contracts, which considers “workers as individuals.” It points out
that individualization of rights is “consistent with the general trend towards
greater autonomy for the individual.” Finally, it states that individualization goes
beyond gender issues and also concerns the parent-child relationship in light of
new family models. (Kerschen, 2003: p. 217).
In this first model, the generalization of work and occupational activity as criteria for assigning
rights is connected with societal changes regarding equality of men and women and social
institutions like marriage and the family.
In the second model – universal access to public rights and benefits programs, regardless of
occupational activity – the resurgence of work as a condition for granting social rights follows a
different motivation. Unlike the first model, individualization of rights occurs in principle
because the acquisition of personal or direct rights is based on a condition of residence,
regardless of the individual’s status in the labour market (Kerschen, 1997). The tendency is to
question universal insurance systems intended for all residents by subjecting them to a
“condition of resources” (Kerschen, 1997) that reflects employment earnings or family income.
The process leading to the rise of occupational activity as a method of acquiring social rights
follows different motivations in these programs:
[TRANSLATION]
The welfare state is shrinking under the constraint of public deficits and
challenges both universality and individualization. The only populations
targeted are those identified as being truly in need and worthy of State
assistance. This process brings out all the ambiguity of tax-funded universal
rights of which the State is the sole master. (Kerschen, 1997: p. 120).
2.1.2. The Canadian Context
In Canada, where these two models exist, we can see that they have felt the same pressures,
namely limitation of derived rights, in the case of occupational activity-based programs (for
example, on the pension of a surviving spouse) and consideration of the individual’s income or
assets for limiting the universal nature of certain benefits (regarding old age pension).
In 1997, the implementation of a universal drug insurance plan in Quebec2 created an important
place for people’s employment situation, while acknowledging the existence of universal rights
2

An Act respecting prescription drug insurance, R.S.Q., c. A-29.01.
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that do not rely upon a contract of employment. Under this plan, all Quebec residents must have
drug insurance protection. However, this universal protection is not provided by the State when a
worker’s employment situation gives him/her access to a private plan with coverage for the
worker and his/her family equivalent to the public plan. Section 16 of the Act stipulates that “All
eligible persons […] who by reason of current or former employment status, profession or
habitual occupation qualify for membership in a group to which a group insurance contract or
employee benefit plan including coverage for the cost of pharmaceutical services and
medications applies, must become members of that group for at least the basic plan [i.e. public
plan] coverage.” The Act states that private plans providing coverage for the cost of
pharmaceutical services and medication in case of illness, accident or disability are deemed to
provide basic plan coverage (s. 35). Quebec’s is therefore a plan with universal scope whose
application has a three-fold focus: it combines a public plan and private group plans (Prémont,
2002), citizen and worker status, and personal and derived rights. This plan is seen by some as a
way of guaranteeing universal access to social rights that takes into account the public finance
crisis context.3 Others are puzzled because the plan’s operating structure provides the private
partner with the larger share (Prémont: 2002) and because it creates two classes of insureds who
do not enjoy equivalent protection for the same cost (Blain, 1998).
It is beyond our expertise and mandate to conduct an in-depth analysis of the different general
social protection models or to issue an opinion on their respective merits. However, the
preceding developments show that we cannot contemplate the best platforms for guaranteeing
acquisition of rights and benefits by separating employment changes from changes prevailing in
other fundamental institutions in society. The same is true for changes in marriage and the
family, as well as pressures on the welfare state model, which explains the renewed interest in
the employment contract as a platform in some European social protection systems. It is all a
question of perspective. Admittedly, the employment changes are so significant that the models
for extending social rights to an occupational activity may not reflect the variety of work
situations and can generate exclusion situations. However, when we consider the other changes
marking the development of societies, we note the permanence of work as a significant social
activity and its extension to individuals who used to be excluded from it. As one journalist
recently wrote, in another context [translation] “for better or for worse, work has become a
stronger identifier than religion and the family in post-modern societies” (Myles, 2004). It is in
this context, without passing judgement on the merits of a universal system, that considering
work as a means of acquiring social rights is still appropriate. The question then becomes, how
do we define this condition of acquisition, given that the ways of working have diversified and
changed?

3

The report by the Expert Committee that proposed the combined drug insurance plan indicated that this plan [translation] “seeks
to reconcile social policy objectives with the current tough economic reality in a context based on partnership between the public
and private sectors.” (Drug Insurance: Possible Approaches, Report by Expert Committee on Drug Insurance, MSSS, 1996, p. 4,
quoted in Prémont, 2002: p. 3)
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2.2

Employment Rights and Benefits

The platforms involving rights and benefits being granted based on job or occupational activity
differ in the way they define and conceptualize work. Some conceive work as an activity of
economic exchange, while others include forms of non-market work, or even consider the
worker first. Within these three platforms are different approaches to statutory, and therefore
public, programs. A final, slightly different, platform regards collective representation as a
means for accessing rights and benefits. This last platform combines elements from statutory
regimes and current voluntary practices in collective representation. It requires taking into
account private and public phenomena as well as how they are connected.

Paid labour
Law

Labour
Law

Worker
Law

Access to
Collective Representation

We will first present the platform that has been the subject of the greatest number of proposals,
the one that involves reforming the legislation applying to paid work to take changes in work
into account (A). We will then present a model that is the conceptual opposite in that it foregoes
work as a connecting factor and considers the person performing it (B). We will then address an
intermediate path, proposed in the Supiot Report prepared for the European Commission, which
tries to re-establish work as a condition for acquiring social rights by redefining it in a daring
way (C). Finally, we deal at length with a fourth platform that is particularly important in
Canada, in light of the significance of collective autonomy phenomena in the emergence of and
changes in labour law. It involves access to collective representation as a potential platform for
access to benefits for vulnerable workers (D).
In presenting each platform, we will look at the various dimensions identified in Part I. We will
attempt to highlight the respective scope of each platform on the problems of exclusion,
differential treatment and implementation of rights attached to non-standard work, as well as the
economic situation and personal and organizational characteristics contributing to worker
vulnerability.
For the purposes of this paper, these platforms are dealt with separately. However, without
question they are not mutually exclusive and, rather, they complement each other in attacking the
various causes of vulnerable work. This is why the conclusion comes back to the connections
between them, which, as the Supiot Report suggests (1999: pp. 88-89), can be considered
different areas of social law.
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2.2.1. Reforming the Paid Labour Legislation
The studies grouped in this platform propose amending the existing labour laws to broaden
access (1), introduce mechanisms for recognizing the employer within complex forms of
companies (2), encompass multiple employment (3), eliminate differential treatment based on
work situation (4) and encourage enforcement of existing rules (5). These proposals are
presented, some only briefly, in the following sections.
2.2.1.1. The Accessibility Issue
The most exhaustive study on this issue conducted in Canada is by Fudge, Tucker and Vosko
(2002) in a report prepared for the Law Commission of Canada. This study sets out ways of
defining the concepts of employee and employment in common law, but also in the legislation
regarding collective bargaining, minimum standards of employment, human rights, occupational
health and safety, workers’ compensation, retirement, employment insurance and income tax in
four jurisdictions in Canada (federal, British Columbia, Ontario and Quebec). It includes a
historical analysis of how we came to define the respective applications of these regimes and a
statistical analysis showing the variety of forms of work, including self-employment.
Our objective is obviously not to address all the recommendations arising from this exercise, but
rather to look at, for the purposes of this first platform, the findings of the authors and the
recommendations flowing from it. The authors’ finding deals with the inconsistency of the test
governing the application of the regulatory labour regimes. Contrary to the commonly accepted
idea, the authors demonstrate that labour relations were not conceived of in contractual terms
until very recently, and that this view is not unanimously held (Fudge, Tucker and Vosko, 2002:
pp. 56-60). This is why the existing common law distinction between “employee” and
“independent contractor” has not been a useful basis for delineating the “personal scope” of
labour and employment laws, which are more concerned with [translation] “distinctions between
different categories of workers” (Fudge, Tucker and Vosko, 2002: p. 60). In the absence of a
consistent test, the application of the various labour laws evolved in an ad-hoc manner,
influenced by political pressure, social conflicts and the particular aims of each law (Fudge,
Tucker and Vosko, 2002: p. 107). For example, in some jurisdictions, the application of the
collective relations laws has been extended to “dependent contractors” without the equivalent
extension being introduced into the legislation governing minimum standards of employment
(Fudge, Tucker and Vosko, 2002: pp. 106-107). The result is fragmented, complex legislation
that is easier to get around (Fudge, Tucker and Vosko, 2002: p. 109).
This finding is particularly important for understanding the authors’ recommendations. They
propose that [translation] “all dimensions of labour regulations should be extended to all
workers, defined as persons economically dependent on the sale of their working capacity, unless
there is a compelling reason for not doing so.” (Fudge, Tucker and Vosko, 2002: p. 124). The
only people excluded would be those who do not depend on the sale of their working capacity
for their survival. The main concrete effect of this repositioning is that the labour law would
apply to a greater number of paid work situations. The labour regulations would cover not only
employees and dependent contractors treated like them in some legislation, but also most
independent contractors who perform the work personally, and are in business on their own
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account without the material resources and autonomy that would enable them not to be
personally involved in the work. According to this proposal, the dividing line between what
comes under labour law and commercial law is moved. On the one hand, the people enjoying the
protection of the labour law are dependent on the sale of their labour power for their survival. On
the other hand, there are the “product sellers,” who are not dependent on the sale of their labour
power for their survival and who, as Davies and Freedland write, reproduced by the authors, are
connected to another person for producing a result (Fudge, Tucker and Vosko, 2002: pp. 115116). Unlike workers who are dependent on the sale of their labour power, it could be said that
these “product sellers” have the power to arrange the production of the good or service they have
contracted to deliver; they can acquire the labour power of others, combine different production
factors or even decide to perform a part of the work personally without being required to do so.
The difference between product sellers and workers is, in a way, based on the autonomy they
have for deciding whether to sell their own labour power (which involves personal performance)
for their survival.
As the authors state, this proposal is just a starting point, in that the dividing line could be
redrawn to take into account the aims of the particular statutory regimes (Fudge, Tucker and
Vosko, 2002: p. 127). Thus, the application of the laws prohibiting discrimination could be
extended to transactions between “product sellers” (Fudge, Tucker and Vosko, 2002: p. 128 and
p. 140) while independent contractors could be excluded from the laws governing collective
labour relations (Fudge, Tucker and Vosko, 2002: p. 136-137 and p. 142). This involves taking
into account the fact that some labour law protections can be difficult to apply to all workers (see
also, for Europe: Jeammaud, 2000: pp. 10-11). However, such deviations from the general
standard, particularly when they involve excluding people, should be justified with compelling
reasons (Fudge, Tucker and Vosko, 2002: p. 140) instead of following social pressure and ad hoc
policies.
In Quebec, the recommendations expressed by the expert committee responsible for studying the
social protection needs of persons in non-traditional work situations in 2003 (Bernier Report)
are essentially along the same lines. Having observed the exclusion problems encountered by
many people in non-traditional work situations with respect to collective relations, work
standards and income protection regimes (Bernier, Vallée and Jobin, 2003: pp. 64-130), the
Committee makes maximizing accessibility one of its guiding principles (Bernier, Vallée and
Jobin, 2003: pp. 409-411) and accordingly recommends a statutory definition of the concept of
employee that includes only the following elements:
[TRANSLATION]
1) a person who works for another person in exchange for compensation;
2) whether this person is salaried or not under an employment contract;
3) and who is required personally to perform work for that other person as part of
or in accordance with terms and conditions such that he/she becomes
economically dependent on that person. (Bernier, Vallée and Jobin, 2003: p. 431).

The Committee also recommends that a presumption of wage-earning status [translation] “be
introduced in favour of a person establishing that he/she personally performs work for another
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person in exchange for compensation” (Bernier, Vallée and Jobin, 2003: p. 433; see similarly:
Lippel, Bernstein and Messing, 2004: p. 31). Finally, it recommends that this definition be used
in collective labour relations, minimum standards of employment, pay equity, occupational
accident prevention, and in the legislation providing for the juridical extension of a collective
agreement by decree, notwithstanding the situations previously covered under this legislation4
(Bernier, Vallée and Jobin, 2003: pp. 433-455; see also Lippel, Bernstein and Messing, 2004: p.
29). The harmonization that this would imply:
[TRANSLATION]
is not […] a goal in itself because each program has its own objectives and
therefore determines the status that entitles a person to the rights, obligations and
protections that it provides. On the other hand, where the differences are not
justified by these objectives, uniformity would be appropriate, and, even if
differences were justified, it would be desirable to have the uniformity of a
guiding definition to the extent that attaining the objectives of the plan is not
compromised and because of which entitlements under the program would not be
lost. (Bernier, Vallée and Jobin, 2003: p.434)

This is why the Committee believes that this definition of employee is not required to have the
same degree of precision with regards to retirement because this program already covers both
employees and self-employed workers (Bernier, Vallée and Jobin, 2003: pp. 435-436) and that it
should be thoroughly reviewed before it is introduced into the Workers’ Compensation Plan
because some self-employed workers are already considered workers under this plan. (Bernier,
Vallée and Jobin, 2003: pp. 440-442).
The recommendations put forth in these two reports unquestionably lead to a broadening of the
labour law. These reports also call for autonomy in the factors that must be used for determining
to whom the labour law applies with respect to existing tests in civil law and common law
(Fudge, Tucker and Vosko, 2002: p. 144; Bernier, Vallée and Jobin, 2003: pp. 427-429). The
Bernier Report even makes this autonomy a characteristic factor of the definition of employee
(Bernier, Vallée and Jobin, 2003: p. 431). These studies propose solutions to the exclusion
problems affecting many vulnerable workers.
2.2.1.2. Recognizing the Employer in Complex Companies
Proposals for broadening the concept of employee fit into an organizational model where work is
integrated into the organization of production through connections between the two parties: the
entrepreneur and the worker. Under another organizational model (Vallée, 2005), labour power
is integrated into the organization of production through a collection of contracts or structural
connections (Bich, 2001; Powell, 2001; Verge, 2001; Verge, 2003; Morin and Brière, 2003) such
that the entrepreneur benefits from another person’s work without being considered his/her
employer. Instead of directly engaging the services of workers, the entrepreneur may, for
example, use temporary employment agencies, subcontracting for the performance of activities
4

The Act respecting collective agreement decrees [R.S.Q. c. D-2 – hereafter referred to as the “ACAD”] applies to craftspersons
and employees working individually, on a team or in a company. See Bernier, Vallée and Jobin, 2003: pp. 438-439.
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outside the establishment (contracting out), or inside the establishment (contracting in, on-site
subcontracting,) or franchise organizations. In this organizational model, the vulnerability of the
worker’s situation stems from the “atypical” relationship between him/her and the work provider
(Lippel, Bernstein and Messing, 2004: p. 3). As recent studies show, workers’ physical safety
and economic security can be affected.5
Regarding physical safety, it has been shown that [translation] “high-risk work is often
performed by employees from temporary employment agencies or by temporary employees, or
subcontracted to small business people who may or may not have employees working for them.”
(Lippel, Bernstein and Messing, 2004: p. 17). There appears to be a connection between holding
an atypical job, particularly home-based work and the work of employees from placement
agencies, and occupational health and safety problems (Lippel, 2002: pp.10-11). In Quebec, it
has been observed that many claims for occupational injury compensation made by agency
employees, term employees or self-employed workers involve accidents occurring several days
after the start of contract performance (Lippel, 2002: pp. 10-13). There appears to be a
connection between these adverse effects of atypical work on occupational health and safety and
the practice of subcontracting out risky work (Lippel, 2002: p. 13); hence the idea raised in
several studies of prohibiting “externalization” of risky work through subcontracting or
temporary employment agencies (Bernier, Vallée and Jobin, 2003: p. 481; Lippel, Bernstein and
Messing, 2004: p. 17).
Economic security is also affected in this organizational model in that it can be difficult to
designate the entity, or entities, that must assume employer responsibilities from an individual, or
collective, labour relations perspective. As for temporary employment agencies, several studies
recommend that the agency be considered the employer (Bernier, Vallée and Jobin, 2003: p. 503;
Lippel, Bernstein and Messing, 2004: pp. 21 and 36). To protect agency employees who are
allegedly economically fragile, it is also recommended that temporary employment agencies and
the companies using them, just like principal businesses and subcontractors, be held jointly and
severally liable for the monetary obligations arising from the labour laws6 (Bernier, Vallée and
Jobin, 2003: p. 504; Lippel, Bernstein and Messing, 2004: pp. 16 and 39). Finally, the single
employer declaration, possible under section 35 of the Canada Labour Code7 and existing in
several Canadian jurisdictions, could be an effective way to recognize a single employer in a
complex company. Until now, this single employer declaration was used to prevent erosion of
existing unions, notably in situations involving subcontracting and temporary employment
agencies (Verge, 2003: pp. 51-53), but it seems suited for a more “offensive” role. Several draw
on it for recommending, for example, that the courts be of competent jurisdiction to declare that
5
The concepts of “economic security” and “physical safety” used here must not be considered constituent security indicators
from the decent work index developed by the International Labour Office and the subject of a recent report (ILO, 2004). That
index includes indicators for income security, continued qualification security, employment security, industrial safety, job
security and representation security (Standing, 2002: p. 497). In the present section, we are simply presenting studies that
illustrate the difficulty of identifying the person or people with the monetary and non-monetary obligations to workers in
complex companies, which can affect their economic security, and the difficulty of applying occupational injury prevention rules
in these companies, which puts their physical safety at stake. Also, it is conceivable that other types of security – for example
employment security (career opportunities) and continued qualification security (access to training) – are affected by these
organizational models. They are not dealt with here.
6
See, for example, the joint and several liability of the principal business and the subcontractor regarding the monetary
obligations arising from the legislation: An Act respecting labour standards, R.S.Q. c. N-1.1, s. 95 – hereafter referred to as
“A.L.S.”; ACAD., s. 94.
7
R.S.C. (1985) c. L-2 – hereafter referred to as “C.L.C.”
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the user company and the temporary employment agency act as a single employer every time the
situation requires (Bernier, Vallée and Jobin, 2003: pp. 507-509; Lippel, Bernstein and Messing,
2004: p. 40). The same is true when agency workers hold positions meeting the permanent needs
of the user company rather than temporarily vacant positions (Bernier, Vallée and Jobin, 2003: p.
508 and, in some situations with collective relations: pp. 509-512) or even when an agency
employee is calling for the application of a right that is not a monetary obligation, for example,
redress for wrongful dismissal (Lippel, Bernstein and Messing, 2004: pp. 39-40).
These proposals tackle sources of vulnerability that originate, as we mentioned in Part I, in
organizational models. These sources of vulnerability cannot be rectified solely by expanding
access to the labour laws through redefining employee status. These forms of vulnerability will
be rectified only through mechanisms that adapt employer responsibility to the situation of
complex companies (Fudge, Tucker and Vosko, 2002: pp. 134-135).
2.2.1.3. Employment with Separate Employers
The studies we have mentioned up to this point focused on two issues. The first, covered in Part
I, involved determining who should be protected under the labour law. The second, covered in
Part II, involved determining how the responsibility for applying employment standards in
complex companies should be assigned and potentially shared. This responsibility currently falls
on the employer, even though there are mechanisms – single employer, joint and several liability
– in cases where there is some overlap in the activity of separate companies.
There are also people who work for several companies in the same sector without these
companies being connected. This is true for a person working part-time for two different
employers. It is impossible to establish whether the maximum work week rules are adhered to in
this person’s case. Likewise, for a person working sequentially for separate employers: the
continuous service accorded to him/her for the purpose of determining the length of his/her
vacation will reflect only the time worked for the last employer. Since the labour law attaches
several advantages to working for a single employer or company, it is far less suited to the
situation of these workers (Fudge, Tucker and Vosko, 2002: p. 133), but the difficulties arising
from that are not as elaborately analyzed in the studies that have looked at the situation of
atypical workers. Lippel, Bernstein and Messing wrote that they decided to deal with multiple
employment after observing that it was the source of difficulties, particularly in occupational
health (Lippel, Bernstein and Messing, 2004: p. 4). The Bernier Report makes the same finding:
[TRANSLATION]
In the course of its assignment, the Committee became aware of the problems
encountered by employees holding several jobs. The Committee is not referring to
the case of a person who already has indeterminate full-time employment and
who takes on a part-time job to earn extra cash. We are referring to the situation
of an employee who is obliged to accept jobs whenever they are available because
of the uncertain and precarious nature of his or her employment. For example, he
or she would not dare to refuse determinate full-time work because he or she
already holds regular part-time employment. In this way, holding several jobs is a
natural consequence of non-traditional employment.
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Multiple employment is not well understood, even from a statistical point of view.
The potential effect it may have on social protection programs is just beginning to
be understood. This is why the Committee will make recommendations that bear
on problems already identified for this type of work situation. (Bernier, Vallée
and Jobin, 2003: p. 486).

Some recommendations have already been put forth. The Bernier Report recommends
introducing the right for someone holding more than one atypical job to refuse to work more than
normal working hours because of a conflict with his/her other work schedule (Bernier, Vallée
and Jobin, 2003: p. 483).8 Other recommendations deal with methods for calculating the income
replacement indemnity for workers with more than one job and who suffer an occupational
injury at one of them (Lippel, 2002: pp. 55-60; Bernier, Vallée and Jobin, 2003: pp. 484-486).
Attaching work to a particular employer or company for the purpose of granting a large number
of benefits hinders the granting of continued work activity in a context of a great deal of
occupational mobility (Vallée, 1999). This is why some propose that the labour law should be an
activity law rather than a law of employment relations with a single employer. The continuity of
an individual’s career path could be recognized through the transferability of the employment
benefits he/she acquires through work activity with different employers. This was previously
proposed in Canada in the Free Report of the Advisory Committee on the Changing Workplace
(1997: p. 71). Another route proposed in France in the Boissonnat Report (1995: p. 278), the
introduction of an activity contract, seems particularly suited to sectors characterized by a great
deal of occupational mobility. An activity contract could be signed between a worker and a
group of employers that would be responsible as a whole for the worker’s benefits arising from
this contract. This proposal was daring in that it took into account periods of activity and
inactivity for recognizing the continuity of the worker’s career path. It was also daring because it
fell to a group of employers receiving the worker’s services, instead of to each one, to apply the
various benefits taking the worker’s career path into account. It involves multi-employer, even
sectoral, management of the employment relationship.
In Canada, this “sectoral management of the employment relationship” could be facilitated with
the development of sectoral or multi-employer bargaining. This is rare, however, and in most
cases voluntary (The Labour Law Casebook Group, 2004: p. 380). It is conceivable that the weak
development of collective representation of employers, unlike the current situation in some
European countries, is one of the major barriers to its development. Sectoral management of the
employment relationship also exists in sectors where sectoral bargaining is required by law, as in
Quebec’s construction industry,9 or in sectors in Quebec governed by decree pursuant to the Act
respecting collective agreement decrees. We will return to this in section D.

8

In the same vein, and beyond just the situation of workers with more than two jobs, the Bernier Report recommends that
employees be entitled to refuse to work overtime hours that significantly exceed their normal working hours without being
required to justify their reasons for refusing (Bernier, Vallée and Jobin, 2003: pp. 459-460).
9
See for example: Act respecting labour relations, vocational training and manpower management in the construction industry,
R.S.Q., c. R-20 (hereafter referred to as “A.L.R.V.T.”)
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2.2.1.4. Equal Treatment
Equal treatment for employees performing the same work for the same employer, regardless of
number of hours worked, contract length, or place where the work is performed, is a principle
acknowledged in some instruments of international law10 and European law,11 and in the
legislation of some European countries (Bernier, Vallée and Jobin, 2003: pp. 287-352; see, in
France: Verkindt, 1995; Pélissier, Supiot and Jeammaud, 2004: pp. 397-398, para. 308-310 and
p. 382, para. 294). The equality sought is not limited to salary. It also involves, as in the Parttime Work Convention 1994 (C175), fundamental rights (Art. 4), social security (Art. 6), leave
and employment protection (Art. 7).12 These instruments address a form of discrimination not
based on a worker’s personal characteristics, as human rights laws are, but on his/her work
situation. Equivalent provisions are not found in North America (Commission for Labour
Cooperation, 2003), except in Quebec where this principle is only partially acknowledged.13
Thus, the legislation stipulates that no employer may pay an employee at a lower pay rate or
reduce the paid vacation in comparison to what is granted “to other employees performing the
same tasks, for the sole reason that the employee usually works less hours each week”,14 but
part-time employees earning a pay rate more than twice the minimum wage rate are excluded
from these provisions.15
The Bernier Report made equal treatment of employees, regardless of work situation, one of its
guiding principles (Bernier, Vallée and Jobin, 2003: pp. 411-413). It proposed that this principle
be specifically stated in the introductory provisions of the legislation governing minimum
standards of employment, as follows:
[TRANSLATION]
“An employer may not establish working conditions for a specific employee that
are less than those granted to other employees performing similar or equivalent
work in the same establishment:

10

See especially the Part-time Work Convention, 1994 (C175), Art. 4 to 7; Part-time Work Recommendation, 1994 (R182);
Home Work Convention, 1996 (C 177), Art. 4; Home Work Recommendation, 1996 (R184).
11
See especially the Council Directive 97/81/EC of 15 December 1997 concerning the framework agreement on part-time work
concluded by UNICE, CEEP and the ETUC - Annex: Framework agreement on part-time work, Official Journal L 014,
20/01/1998 p. 0009 – 0014, CONSLEG – 97L0081 - 05/05/1998 - 13 p., amended by 398L0023 (OF L 131 05.05.1998 p.10),
clauses 1 and 4; Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work
concluded by ETUC, UNICE and CEEP, Official Journal L 175 du 10/07/1999 p. 0043 – 004, clauses 1 and 4; Framework
Agreement on Telework, between the ETUC (and the EUROCADRES/CEC Liaison Committee), UNICE/UEAPME and the
CEEP, July 16, 2002.
12
However, Article 3.1 of the Part-time Work Convention [supra, note 10] authorizes a country having ratified the Convention to
exclude wholly or partly from its scope particular categories of part-time workers “when its application to them would raise
particular problems of a substantial nature.” This allows exclusions from fundamental rights (freedom of association, elimination
of forced labour, elimination of discrimination) that are not set out in the ILO Declaration on fundamental principles and rights
at work, 86th session, June 1998, and creates two categories of part-time workers: those who are protected by the Conventio,n and
those who must rely on the Declaration. See: Murray, 1999: pp. 8-13.
13
A.L.S., s. 87.1 to 87.3 (prohibiting differential treatment of employees based on hiring date); s. 41.1 and s. 74.1 (wage rate,
vacation, or vacation pay for part-time employees).
14
Id., s. 41.1 and 74.1.
15
Id., s. 41.1, para. 2.
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•
•
•

For the sole reason that this employee usually works fewer hours
per week;
For the sole reason that this employee works outside the
establishment; or
For the sole reason that this employee works on call on a
temporary or casual basis or for a determinate period, whether the
work is performed directly for the employer or through an
employment agency.

When applicable, the pro rata temporis rule should apply.
When an employee cannot receive a benefit that does not lend itself to
proportional access due to its indivisibility, the employer must pay the employee
compensation equal to the amount that should have been paid to ensure coverage
of that employee, calculated on a pro rata basis of hours worked.
It is not differential treatment when the difference is based on objective criteria
such as experience, seniority, length of service, performance assessment,
quantities produced, or overtime, if such criteria apply to all employees in that
establishment.” (Bernier, Vallée and Jobin, 2003: p. 453)
Since the differential treatment issue does not affect one particular category of non-standard
workers, the Committee believes that [translation] “The obligation of not treating employees
differently on the basis of their non-standard employment situation must be compulsory for
anyone who employs them, no matter where the work is performed, the hours of work, the
permanence of the employment relationship or the fact that the employment relationship has two
or three parties” (Bernier, Vallée and Jobin, 2003: p. 449). Non-standard employees would be
entitled to all the monetary and non-monetary benefits offered to other employees working in the
same establishment, in proportion to the time worked, whether through a salary, or supplemental
insurance, or protection plans that are difficult to evaluate monetarily, for example, access to the
grievance process. For benefits that do not lend themselves to being partially granted because of
their indivisibility – for example, benefits available under a dental health care plan cannot be
broken down on the basis of hours worked or employee contributions to the plan – the Report
recommends that the employee be paid an indemnity, calculated on a pro rata basis for the time
worked by the employee, to compensate him/her for the loss of benefits available to other
employees at the same establishment16 (Bernier, Vallée and Jobin, 2003: p. 451). The Report
proposes that the proportional access rule should apply to all, without the possibility of opting
out, to promote the broadest possible social protection, even though it is aware that some nonstandard employees do not want this rule, especially when dues have to be paid as a result.17
(Bernier, Vallée and Jobin, 2003: p. 451).

16
See, for example, an indemnity of this sort in French law for workers in temporary employment companies (staffing agencies):
Code du travail (France), s. L. 124-4-4.
17
Recall that it was further to representations from part-time workers eligible for mandatory supplemental pension plans but who
maintained that they did not have the financial means to participate that amendments were made in 2001 to the Supplemental
Pension Plans Act, R.S.Q., c. R-15.1. See Bernier, Vallée and Jobin, 2003: pp. 120-121; 189-191.
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We have presented quite a bit of detail on this particular Bernier Report recommendation
because we feel it is particularly connected to our mandate, which is not limited to enhancing
access to statutory benefits (rights). It also deals with ways of guaranteeing better access to
benefits set out in private group plans (benefits) created through collective agreements or
company policies. Legislative recognition of the principle of equal treatment meets this objective
of enhancing access to benefits for employees who are frequently excluded from them. It also
serves to bring non-standard work back to what is, in principle, its sole purpose:
[TRANSLATION]
to give companies a way of adjusting the volume of labour to the work
requirements. Casual workers should not be low-priced workers or subemployees. They are, in all respects, workers just like any others, with the only
difference being that they are hired for a limited time, to meet a company’s needs;
no more, no less. (Verkindt, 1995: p. 876).

That being said, the principle of equal treatment may also lead to changes in legislative regimes
to promote better access for non-standard and vulnerable workers to statutory benefits (rights).
As such, the Bernier Report issued 20 recommendations for rectifying treatment differences
resulting from statutory rules that are unsuited to the particular situation of non-standard workers
(Bernier, Vallée and Jobin, 2003: pp. 454-487; Recommendations 10 to 30). These differences
have more structural causes since they arise from the fact that several labour law standards were
developed with reference to a [translation] “standard individual employment relationship model”
characterized by stable, permanent, continuous jobs held by employees working full time,
performing their work for a single employer on company premises. Hence, they are unsuitable
for several categories of employees whose employment relationship is not bilateral, regular, or
predictable (Bernier and Vallée, 2004).
2.2.1.5. Enforcement of the Labour Laws
Finally, it is clear from some studies that better enforcement of the existing labour law rules
could significantly help improve protection for vulnerable workers. Better enforcement would
involve determining employee status within the meaning of the labour laws and also the
knowledge of different standards and monitoring their application in the work place.
The vulnerability of some workers stems from the fact that they are unaware that they are
employees and do not claim the benefits they are entitled to under existing legislation.
Awareness and information campaigns orchestrated by organizations responsible for enforcing
the minimum standards of employment could significantly improve the situation of these
workers (Lippel, Bernstein and Messing, 2004: p. 33). Awareness-raising measures should also
target “front-line” clerks in these organizations who respond to information requests from
workers. This would enable them to recognize “false” self-employment situations and guide
workers accordingly (Lippel, Bernstein and Messing, 2004: p. 33). These measures would limit
the risk that a misleading description could hide a true paid employment relationship.
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In the same vein, there should be some recourse to an authority to quickly determine employee
status in difficult situations. In Quebec, two new avenues of recourse were developed in 2001
and 2002 to enable an employee to obtain a declaratory judgement from a specialized labour
jurisdiction if the employer makes changes to the “mode of operation of the enterprise […] that
change the employee’s status”18 (see also: Bernier, Vallée and Jobin, 2003: pp. 463-466). There
is reason to believe, in the absence of jurisprudence, that these remedies would not be accessible
to individuals who, once hired, would be described as non-salaried contractors. This is why
extending access to these new avenues of recourse to their situation is recommended (Lippel,
Bernstein and Messing, 2004: pp. 29-30).
Strengthening feedback and inspection mechanisms may also be a significant means of
improving the protection of vulnerable workers. The implementation of workplace injury
prevention rules is an excellent example of the possible scope of such measures.
Recall that some recent studies overseas and in Canada show a link between non-standard work
and occupational health and safety problems (Lippel, 2001: pp. 49-50; Lippel, 2002: pp. 10-11).
This link could be explained by the limited access of non-standard workers, whose presence at a
company is episodic or occasional, to information on the risks of the job. For example, how can
we expect an employee hired for a relatively short period to have the same knowledge of the
risks as his/her colleagues have and to have assimilated the establishment’s prevention methods?
We have seen that the practices of subcontracting risky work may explain the negative link
between non-standard work and occupational health and safety problems. The episodic nature of
these employees’ work may also contribute to this (Lippel, 2002; Bernier and Vallée, 2004) and
jeopardize access for these workers to the participation mechanisms provided for in some
workplace injury prevention legislation. It is difficult to ensure they have access to information
on their rights and obligations and the risks of their work and to guarantee that the risks specific
to their work situation are known.
Moreover, preventing workplace injuries is even more difficult for home workers or
telecommuters (Bernstein, Lippel and Lamarche, 2001; Cox, Desmarais and Lippel, 2001). The
fact that inspection is conducted in a workplace that is also a private residence raises sensitive
issues. Can a worker object to an inspector’s visit by citing respect for privacy? There are
specific provisions that apply to the inspection of the workplaces of home workers based on
inspection recommendations that strike a balance between the right to a safe work environment
and their right to privacy.19 (Bernstein, Lippel and Lamarche, 2001: pp. 121-122; Cox,
Desmarais and Lippel, 2001: p. 85; Bernier, Vallée and Jobin, 2003: p. 481).
Conclusion on the First Platform
The proposals we have grouped under this first platform are actions for major changes to the
legislation applicable to labour in Canada. First, they call for, with varying intensity depending
on the case, a strengthening of the universality of labour legislation by assigning rights
[translation] “to all individuals with the legal status of worker (lavoratore, travailleur, arbeiter
18

Labour Code, R.S.Q. c. C-27, s. 20.0.1. See also: A.L.S., s. 86.1.
Workers Compensation Act, R.S.B.C. 1996, c. 492, s. 181 (British Columbia). See also the Home Work Convention , 1996 (C
177) and the Home Work Recommendation, 1996 (R184), supra, note 10.
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or trabajador), regardless of the test used by the norms of positive law to establish this status”
(Valdès Dal-Ré, 2003: p. 39). This is clearly the spirit of the proposals put forth by Fudge,
Tucker and Vosko (2002), Bernier, Vallée and Jobin (2003) and Lippel, Bernstein and Messing
(2004). In addition, these proposals would mean that rights protected by labour laws could not be
readily extinguished or otherwise altered by private legal transactions like employment contracts
or collective agreements. This is already a characteristic of the laws that introduce public
minimum standards of employment; it is strengthened by the proposal for providing equal
treatment, regardless of work situation, a provision in principle that should appear in the labour
laws (Bernier, Vallée and Jobin, 2003).
These proposals would reconcile Canadian labour law [translation] “with the labour legislation
of legal systems having a legislation-centred tradition, recognized by State standards” (Valdès
Dal-Ré, 2003: pp. 39-40). This is a major paradigm shift for a labour law that is in part
connected, with varying intensity depending on the jurisdiction, to a tradition of collective
autonomy (Verge and Vallée, 1997: pp. 25-30) or industrial autonomy (Wedderburn, cited in
Valdès Dal-Ré, 2003: p. 40), where collective agreements hold a unique place as a source of
standards and where the contribution of statutory law is unequal, to say the least.
2.2.2. Legislation Protecting Human Rights and the Recognition of the
Fundamental Rights of Workers
The labour laws do not apply to every individual working in exchange for compensation, but do
apply to certain categories of paid workers, the definition of which varies from one law to the
next, even within a single jurisdiction. As we have seen, workers who do not match these
definitions, including certain vulnerable workers, are excluded. Human rights laws, which have
universal scope, could enhance access to rights and benefits for vulnerable workers, beyond the
fragmentation of the labour laws. In addition to this access, which is broader because it is
guaranteed to all individuals, this platform could provide another way of looking at the problems
connected with differences in treatment and the economic precariousness of vulnerable workers.
All human rights laws in Canada assert an individual’s right to being treated equally, and
prohibit differences, exclusions or preference based on several grounds, including gender, ethnic
origin or nationality, and race (Carter, England, Etherington and Trudeau, 2002: pp. 102-103,
para. 198). This protection extends to direct or unintentional discrimination, i.e. the adverse
effect that an ostensibly neutral rule may have on a worker or group of workers by reason of their
personal characteristics. In principle, by connecting exclusion situations and treatment
differences workers experience in their workplaces to certain personal characteristics, it would
be possible to demonstrate the existence of a prohibited discrimination situation and obtain
appropriate remedies. Recall that the overall data show an unequal distribution of the forms of
atypical, vulnerable work within the labour force, particularly involving women.
Although possible conceptually, this link is not easy to establish in practice, as illustrated by
discussions on a problem of a similar nature: the adverse effect of orphan clauses in some
collective agreements on young workers. These clauses reduced the salaries and working
conditions offered to people hired after a date specified in the collective agreement. However,
apparently it was difficult to demonstrate that this was indirect age-based discrimination by
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calling on the mechanisms established in Quebec in the Quebec Charter of Human Rights and
Freedoms,20 because of the proof required [translation] “which imposes considerable constraints
from an investigation perspective” (Coutu, 2000: p. 309):
[TRANSLATION]
…a Commission investigation […] would require a mandatory statistical analysis
establishing a nexus between the distinction based on hiring date and a prohibited
ground of discrimination (age, for example). […] … it involves […] a strict
methodological approach requiring a significant investment in time and resources.
With each case being a particular case, it is doubtful that a favourable settlement
in a case would have a significant ripple effect, bringing about a revision of
employer and union practices, except in very similar situations. We can, therefore,
understand the significant burden that would be placed on the Commission, if we
expected a substantial eradication of the “orphan” clause phenomenon through its
intervention alone. (Coutu, 2000: p. 323).

Since the Charter of Human Rights and Freedoms does not appear to provide effective
protection for young workers affected, a statutory provision was finally introduced into the Act
respecting labour standards that prohibits certain forms of differential treatment of employees
based on their hiring date.21 By analogy, for the exclusions or treatment differences experienced
by non-standard or vulnerable workers to be considered discriminatory within the meaning of the
human rights legislation, it must be demonstrated that that they have a nexus with one of the
prohibited grounds of discrimination and the same standards of proof are met (Vallée, 1999: p.
309).
Some believe that the laws protecting human rights would be more effective in this regard if
“social condition” were one of the prohibited grounds of discrimination (Day and Brodsky, 1999;
Canadian Human Rights Act Review Panel, 2000; Ontario Human Rights Commission, 2001;
MacKay, Piper and Kim, 2003). To date, Quebec is the only Canadian jurisdiction to prohibit
discrimination based on social condition. The case law definition of this ground emphasizes
[translation] “a person’s situation in a community, primarily through his origins, education level,
occupation and income, and through the perceptions and representations that connect him in this
community to these objective data.22 This ground has allowed, for example, exclusions based on
poverty, receiving welfare, or living below the poverty line, to be considered discriminatory
(Commission des droits de la personne et des droits de la jeunesse, 2003, vol. 2: p. 139). The
Human Rights Tribunal also determined that refusing to rent an apartment to an individual
because of his/her freelance worker status was discrimination based on social condition, because
freelance or precarious employment is objectively characterized [translation] “by a combination
of items including type of occupation, length of employment and low income”23 and subjectively
20

R.S.Q., c. C-12 – hereafter referred to as “C.H.R.F.”
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by negative perceptions of this type of work. To our knowledge, no decisions have dealt with
treatment differences experienced by non-standard workers in the workplace regarding
discrimination based on social condition. However, a recent study took this approach and dealt
with the situation of individuals holding so-called “casual” jobs in the Quebec public service,
sometimes for relatively long periods, and included a statistical analysis of the phenomenon that
could satisfy the required standards of proof (Sarrasin, 2004; see also Paquet, forthcoming).
It is clear that the ground of social condition, because it leads to prohibiting exclusions based on
an individual’s poverty, is geared to the situation of vulnerable workers. However, it does not
resolve the proof difficulties we have pointed out. In addition, as the Ontario Human Rights
Commission (2001) indicates, it does not deal with the income level of these individuals:
social condition as a prohibited ground of discrimination in human rights
legislation deals only with one aspect of social and economic rights. It deals
solely with the proscription of discrimination against the poor. It does not make
poverty a violation of domestic human rights legislation, or allow human rights
commissions to take governments to task for failing to ensure an adequate
standard of living. (Ontario Human Rights Commission, 2001: p. 48).
This is why full recognition of social and economic rights is the instrument most suited to the
situation of vulnerable workers in the realm of human rights. In several international instruments,
economic and social rights are considered an integral part of human rights. The Universal
Declaration of Human Rights includes several economic and social rights24 whose value was
reinforced by the coming into force in 1976 of the International Covenant on Economic, Social
and Cultural Rights25 to which Canada acceded26 (Schabas and Turp, 1998). The economic and
social rights recognized by the Covenant covers the right to work (Art. 6), the right of everyone
to the enjoyment of just and favourable conditions of work (Art. 7), union rights (Art. 8), the
right to social security (Art. 9), the right to an adequate standard of living (Art. 11), the right to
health (Art. 12) and the right to education (Art. 13 and 14). The Covenant includes affirmative
duties for States Parties because it falls to them to take steps to ensure the full realization of these
rights.
The Quebec Charter of Human Rights and Freedoms [translation] “is the only North American
statute to entrench economic and social rights as human rights in their own right.” (Commission
des droits de la personne et des droits de la jeunesse, 2003, vol. 2: p. 229). Among them, it
recognizes the right to measures likely to ensure an acceptable standard of living (s. 45), as well
as the right to fair and reasonable conditions of employment (s. 46). As part of the report that it
prepared on the occasion of the Charter of Rights and Freedoms’ 25th anniversary, the
Commission des droits de la personne et des droits de la jeunesse attempted to assess
[translation] “the impact of this recognition of economic and social rights on changes in
Quebec’s ‘social safety net’ in recent years” (Commission des droits de la personne et des droits
de la jeunesse, 2003, vol. 2: p. 230). It found that recognizing economic and social rights did not
prevent the gradual erosion of the social protection measures that accompanied the social State
24
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crisis. This is primarily due to the fact that the Quebec Charter does not give economic and social
rights the legal effect it gives the other rights and freedoms it protects (C.H.R.F., s. 52), which
means that the courts cannot strike down laws that are inconsistent with them.27 The Commission
des droits de la personne et des droits de la jeunesse does not have the authority to investigate
allegations of violation of these rights even though it can point out any Quebec legislative
provisions that would be contrary to them and make appropriate recommendations (C.H.R.F., s.
71 para. 2, clause 6). Based on the right to fair and reasonable conditions, the Commission des
droits de la personne et des droits de la jeunesse made recommendations on minimum wage, paid
vacation, sick leave, job security, psychological harassment, and the exclusion of farm workers,
housekeepers and government employees from the application of the Act respecting labour
standards, some of which were followed up on (Commission des droits de la personne et des
droits de la jeunesse CDPDJ, 2003, vol. 2: pp. 232-233).
Economic and social rights, therefore, seem particularly suited for protecting individuals whose
vulnerability arises from a combination of occupational, personal, economic and social
characteristics.28 This is why some are recommending amendments to the human rights laws to
include economic and social rights (see Jackman and Porter, 1999, regarding the Canadian
Human Rights Act29) or, in Quebec, to strengthen their effect (Commission des droits de la
personne et des droits de la jeunesse, 2003, vol.1: pp. 16 to 23). Beyond amending the laws,
other strategies may also be valuable. In this regard, the Ontario Human Rights Commission
points out the different roles that Canadian human rights commissions can play with respect to
economic and social rights, even in the absence of explicit legislative recognition (Ontario
Human Rights Commission, 2001: pp. 49-51). Relying on the interpretive presumption flowing
from Slaight Communications30 and Baker31 that human rights legislation can be interpreted in a
manner consistent with Canada’s international commitments, even when those commitments are
not implemented by law, the Ontario Commission suggests that “human rights legislation can be
interpreted, and administrative discretion can be exercised, in a manner that is most consistent
with international human rights norms” (Ontario Human Rights Commission, 2001: p. 50). The
Quebec Commission notes that economic and social rights have had some effect when combined
with the right to equality, particularly regarding discrimination based on social condition. This is
why it calls for [translation] “the development of argument strategies that synergistically link
economic and social rights with other Charter rights, such as the right to dignity, the right to life,
the right to safety and the right to integrity” (Commission des droits de la personne et des droits
de la jeunesse, 2003, vol.2: p. 244).

27

Gosselin v. Québec (Attorney General), [2002] 4 S.C.R. 429, para. 96. Available at the following address:
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Conclusion on the Second Platform
The second platform also implies major changes in Canadian labour legislation. Like the first
platform, it guarantees the universality of rights because they belong to everyone, with no
distinction as to employee or non-employee status. Like the first platform, it also provides rights
that cannot be altered by particular agreements. However, it is distinct from the first platform in
the status conferred on these rights in the legal system. Among standards, these rights are
accorded a hierarchical value that is higher than all the others, giving the legislation quasiconstitutional status. These three properties – universality, protection from being altered, and
hierarchical value – confer fundamental right status on these rights, at least if we hold to the
formal view of these rights presented by the Spanish professor Fernando Valdès Dal-Ré in the
general report he issued at the last World Congress on Labour Law and Social Security (Valdès
Dal-Ré, 2003: p. 39). In doing so, this platform is part of the trend toward constitutionalizing the
legislation applicable to labour.
As we have just seen, Canada is already heading in this direction with standards prohibiting
discrimination in the employment field. Some propose that Canada should do so even more
significantly with respect to pay equity issues. When asked to reflect on the respective merits of
labour law and human rights legislation as places for achieving pay equity in Canada, the Pay
Equity Task Force believed that it was one of the “most demanding aspects” of its research (Pay
Equity Task Force, 2004: p. 159). After assessing the benefits of placing pay equity under one of
these two categories, the Task Force decided to recommend that pay equity legislation should be
characterized as human rights legislation:
It should not be forgotten that one of the reasons for the emergence of human
rights legislation was the vulnerability of the groups whose rights are protected.
Putting pay equity on the bargaining table along with many other bargaining
priorities means exposing the rights of groups defined as vulnerable in a process
where there may be significant pressure to compromise or withdraw, or to yield to
the forcefulness of other participants in the bargaining. It is possible, of course, to
formulate labour legislation in a manner which would protect the integrity of
claims for pay equity. However, assigning pay equity to that legislative category
in which fundamental human rights have been addressed would make clear that
this issue should not be subject to the same kinds of pressures which attend other
bargaining issues. (Pay Equity Task Force, 2004: p. 166)

This excerpt shows that, in the Task Force’s view, the area of human rights clearly marks the
unassailability of pay equity rights, even though the latter are not free from the legislative
limitations justified by financial constraints.32 The Task Force points out that pay equity
legislation should apply to all workers without distinction, i.e. to atypical employees and
individuals who are economically dependent on a work provider (Pay Equity Task Force, 2004:
pp. 209 and 213), which reinforces the universal nature of the rights they protect. The Task Force
points out the supremacy that human rights legislation has acquired over the other laws in
32

See however: Newfoundland (Treasury Board) v. N.A.P.E., 2004 SCC 66. Available at the following address:
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Canada, meaning that the rights they protect are fundamental rights that do not belong “in the
same category as other concerns about wages and working conditions which are addressed
through regulatory labour legislation or through the institution of collective bargaining.” (Pay
Equity Task Force, 2004: p. 165). This legislative supremacy, which the Supreme Court
accorded quasi-constitutional status, reinforces the generous, liberal interpretation these rights
must receive if they are fully to achieve their purpose (Pay Equity Task Force, 2004: p. 165).
Pay equity was the occasion for these insights in 2004. They also emerge in other studies on the
protection of atypical or vulnerable workers (Bernstein, 2002 and in progress). Concretely, what
is involved in particular is considering economic and social rights as human rights in their own
right, which implies relatively significant changes in the design that underlies almost all human
rights legislation in Canada.
2.2.3. Labour Law
The first two platforms we have presented, although complementary, contrast conceptually in
their reference to work as a test for assigning rights and benefits. In the first platform, the
existence of a work relationship is the vehicle for assigning rights and benefits, the goal being to
redefine it to encompass the multitude of forms of paid work. In the second platform, it is
through the recognition of the fundamental rights of all people, including economic and social
rights, that we can expect to modify the work situation and general economic security of each.
Without dismissing the first two platforms, there is a third approach that proposes an
intermediate test for granting social rights that does not reject the reference to work, but views it
in a fundamentally different way:
[TRANSLATION]
The only concept that goes beyond employment without encompassing all of life
is the concept of work and is, therefore, the only one that can underlie an
occupational status. The distinction between work and activity is not found in the
nature of the action carried out (the same mountain run is recreation for the
tourist, but work for the guide accompanying him/her). Work is distinct from
activity in that it fulfills an obligation, whether the latter is voluntarily undertaken
or legally imposed. This obligation may be contractual (employee, self-employed
worker) or statutory (public servant, monk); it may be undertaken in return for
payment (employment) or free of charge (volunteer, practicum); but work is
always undertaken within the context of a legal link. This lets us talk about school
work since schooling is mandatory, domestic work since raising children is duty
tied to parental authority, the work of elected officials since there are forfeiture
proceedings for those who don’t carry out their mandate adequately, etc. It is
necessary and sufficient that legal effects be tied to a commitment to act for this
action to be characterized as work. This characterization ultimately depends on a
voluntarily undertaken commitment, or on legislation entrenching the social
usefulness of certain duties (Supiot, 1999: p. 88)
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Thus, the systems governing social rights provide scope, in addition to rights connected with
paid work and fundamental rights guaranteed to everyone, for rights connected with an
occupational status. This proposal has several distinct features over the first two platforms. First,
work used here as a test for acquiring social rights is not limited to paid work. It takes into
account non-market forms of work, either as part of voluntary commitments (for example,
volunteer work), or because of the social usefulness of certain duties (for example, the work of
raising children, or caring for parents). The Supiot Report emphasizes the contribution that the
work of raising children makes to the functioning of society, and the importance accorded to it
for the purpose of acquiring rights. Second, this work is distinct not only from paid employment,
but also from the concept of occupational activity in the Boissonnat Report, mentioned earlier.
Recall that the distinctiveness of the activity contract proposed in the Boissonnat Report
involved recognizing a person’s career path continuity as consisting of paid and unpaid
activities: paid work, unpaid work, unemployment, occupational training, etc. However, this
recognition is within a contractual framework, i.e. part of an agreement between the worker
(labour force participant) and a collective consisting of a freely organized network of
companies, as well as other public or private players, whether chambers of commerce, local
communities, schools or various associations (Boissonnat, 1995: p. 30). It was, therefore,
experimental and voluntary, and there was nothing guaranteeing that “socially useful” unpaid
work activities could be easily recognized in such a framework. This is why the Supiot Report
proposes [translation] “a status rather than a contract […] since we want to encompass within an
individual’s occupational status periods falling outside any contractual exchanges on the labour
market” (Supiot, 1999: p. 87). It is on this condition that we can recognize [translation] “periods
of true inactivity as well as periods of training, employment, self-employment or off-market
work” (Supiot, 1999: p. 89) that a person is likely to experience during his/her lifetime. To
guarantee meaningful job freedom facilitating the move from one type of work to another, each
person would have “social drawing rights” entitling him/her to a certain income, social
protection, and the right to be represented in bargaining or consulting forums, regardless of the
type of work he/she is involved in (Supiot, 1999: p. 90).
These social rights, although work-based, are not all part of a paid work relationship between a
worker and an employer or work provider. However, these market work relationships are
considered within occupational status and would be one of the funding sources of the system.
Funding would also come, in a combination that is still to be determined, from both workers
themselves as well as companies, the State or funds previously set up specifically for social
security. It is also possible that it would come from a different use of money that States currently
allot to direct and indirect employment subsidies. The Report, which criticizes these policies
based on [translation] “the tyranny of hiring at all costs”, instead suggests allocating these
resources to the creation of opportunities for the workers themselves, for example, by financing
leave for training, raising children, forming companies, or other socially useful activity
(Jeammaud, 2000: p. 12). To this effect, the Report proposes a labour policy rather than a macroeconomic employment policy (Jeammaud, 2000: p. 12).
However, financing such measures does not follow a single model. It depends on the existing
institutional social security framework and implies coordination of programs already established
for specific risks (retirement, unemployment, etc.) in order to finance off-market work periods
not coming under these risks. For example, such a program could grant parental benefits to
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someone not showing proof of salaried work activity of sufficient length as required by the
Employment Insurance Act,33 or paid work activity, whether salaried or not, as stipulated by
Quebec’s Act respecting parental insurance,34 passed but not yet implemented. Even so, it is not
universal in that carrying it out would depend on the [translation] “establishment of an adequate
provision” (Supiot, 1999: p. 90) yet not be solely dependent on conditions connected with a paid
work activity.
Conclusion on the Third Platform
Recognition of an occupational status is only one of the proposals put forth in the Supiot Report.
The Report reminds us that the existing social rights in European Union countries already fall
into four concentric circles – social rights with universal scope guaranteed to everyone regardless
of work, rights based on non-occupational work, rights centred on occupational activity, and
rights specific to salaried employment – that represent a useful framework for defining an
occupational status (Supiot, 1999: p. 89). It also recommends that universal social rights,
acquired irrespectively of work, should be protected by specific legislation and extended to such
areas as health care, minimum social assistance (p. 299) or the right to occupational training (p.
89). The application of the labour law should also be geared to paid work situations where the
degree of the subordination varies (p. 89). Therefore, recognition of occupational status adds to,
rather than replaces, the platforms we have already seen.
One of the primary uncertainties of this proposal involves the boundaries of the system that
would make it possible to exercise the proposed social drawing rights. As Antoine Jeammaud
writes, that [translation] “would presuppose […] substantial legislative and conventional reforms
as part of an unprecedented bout of social engineering” to build [translation] “a huge
organization responsible for collecting contributions (from individuals, companies, the State,
“traditional” social protection organizations, etc.), managing the “provisions” made on behalf of
each person, and delivering the benefits corresponding to the rights that individuals decide to
enjoy” (Jeammaud, 2000: p. 20). To the extent that the implementation of these social drawing
rights would require managing “individualized” social security “accounts”, rather than forms of
collective capitalization, can we think of them as promoting solidarity, wealth redistribution and
job freedom for all workers? Moreover, the tremendous effort that would be required to set up
such an administrative structure does not involve [translation] “the organization and management
of companies and the production apparatus in general” (Jeammaud, 2000: p. 23). According to
its author, the Supiot Report focuses more on company contribution to occupational status than
on arrangements that would enable workers to develop a true counter-balance in the face of
capital structures (Jeammaud, 2000: p. 23). This is why we must also turn towards collective
employee representation methods that have traditionally been, perhaps even better than the State,
a way to improve the conditions of workers (Cobble and Vosko, 2000).
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2.2.4. Access for Vulnerable Workers to Collective Representation
The concept of representation envelops several different meanings that will not be elaborated on
here. Strictly speaking, representation means one person standing in for one or more other people
in the exercise of a right (Murray, 1994: p. 7). The classic form of this type of representation is
representation by a lawyer before a court. The law applicable to labour contains mechanisms
enabling an organization to argue on behalf of an employee or to represent him/her in seeking
remedies flowing from legislation or a collective agreement. We touched on the importance of
these mechanisms for vulnerable workers in the developments brought to bear, in the first
platform, on the application of the labour laws.
In its broader meaning, representation refers instead to a group being the advocate of the general
interests of a large community (Murray, 1994: p. 8). Obviously, unionism is the classic form of
this type of representation. Many associations also defend the rights of women, young people,
immigrants, non-unionized people or people belonging to different ethnic groups. They may,
through lobbying, intervention with various bodies (for example parliamentary committees),
information activities or public opinion campaigns, bring about substantial improvements in the
situation of the groups they represent. The role of these associations can definitely be effective,
as seen recently with amendments to the labour laws to enhance the rights of vulnerable workers.
These associations may also file a complaint or help a victim wishing to file a complaint
(Brunelle, 2002), using the mechanisms in question. Concerted action by these associations and
labour unions may even give rise to expanded solidarity bringing about renewal for the union
movement and better ability to affect labour policies (Lévesque, Murray and Le Queux, 1998;
Lévesque and Murray, 2003; Morissette, 2004). This representation in the broad sense is also
found in the presence of these groups in discussion and participation mechanisms at different
levels on issues involving occupational health and safety, pay equity, retirement, occupational
training or, in general, public policy (Murray, 1994: pp. 10-14).
But can collective representation, in addition to carrying the general interests of a given
community, be a springboard enabling vulnerable workers to access benefits? This last section
deals precisely with this well-defined question. It presupposes that vulnerable workers have the
freedom to associate, i.e. to belong to, establish and organize an association. It also presupposes
that these associations are capable of setting up such benefit plans. Without pretending that the
cases analyzed are comprehensive, we will present four models that may help workers access
these benefit plans: the general collective representation regime (1); the collective bargaining
regime (2), juridical extension of collective agreements (3) and regimes in place or proposed in
Quebec for certain categories of self-employed workers (4).
2.2.4.1. The General Collective Representation Regime
In Canada, there are several salaried and non-salaried worker associations representing the
interests of their members outside the area of collective bargaining within the meaning of the
legislation governing collective labour relations. Most of them bring together individuals in the
same profession, trade or industry. These associations generally do not have just the single
objective of enhancing social protection of their members through group benefit plans. Some
provide a broad range of services: professional development activities, information sharing
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through symposia and discussion groups, access to preferred rates or standard personal insurance
contracts, liability insurance, etc. Some also seek to develop rules governing the profession and
eventually obtain professional status under the applicable rules (CSN, 2002: pp. 5-6). Others
work to defend the interests of their members in public forums, through cooperation and
negotiation with other players in their field or through legal action. For example, the action
undertaken by the Association des journalistes indépendants du Québec (AJIQ)35 since 1988
includes an attempt to obtain recognition of artist status for researchers, collaboration with the
unions of large daily newspaper journalists regarding the clauses applicable to freelance
journalists, copyright recognition for freelance journalists, including filing a class action and the
preparation of a standard contract for granting a licence for the exploitation of copyright by
newspapers or magazines,36 and defending individual members. Finally, others – for example
associations representing Ontario school principals and vice-principals, or associations of
executives in the Quebec public and parapublic sectors37 – do not hesitate to bring their cases
before international authorities.
Other associations bring together self-employed workers or home workers operating in different
occupational sectors. The primary objective of some of these is to break the isolation of selfemployed workers and establish networks that can stimulate business opportunities. Others may
also work to enhance the social protection of their members. One attempt in this direction was
the formation of the Alliance québécoise des travailleuses et travailleurs autonomes (AQTA),
established in 1997 by the Fédération des travailleurs et travailleuses du Québec (FTQ) along
with the Communications, Energy and Paperworkers Union. This initiative was not successful. It
could illustrate the difficulty of organizing viable collective representation that is based not on a
single profession, trade or industry, but rather on non-employee status encompassing
heterogeneous situations.
Legally, these worker associations can be de facto groups, unincorporated associations. They
may also become incorporated, if desired, which would allow them to enjoy the added features
of legal personality, namely the right to sue and be sued and to contract, acquire or own
property.38 In Quebec, a specific law governs the incorporation of professional syndicates and
oversees the fraternal activities they may develop. Passed in 1924, the Professional Syndicates
Act39 allows 15 persons, whether employees, non-employees or employers (Verge and Murray,
1991: p. 120), engaging in “the same profession, the same employment or in similar trades, or
doing correlated work having for object the establishing of a determined product” (s. 1) to seek
to form a professional syndicate whose sole purpose is “the study, defence and promotion of the
economic, social and moral interests of their members” (s. 6). These professional syndicates may
35
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“enter into contracts or agreements with all other syndicates, societies, undertakings or persons,
respecting the attainment of their objects and particularly such as relate to the collective
conditions of labour” (subsection 9(10)), but no bargaining obligation arises from their existence
in law. These professional syndicates also have the authority to establish and administer special
indemnity funds in the event of death, illness or unemployment for example (subsection 9(1)), as
well as pension plans to which members or their employers may contribute (subsection 9(2)).
These funds are subject by law to specific administrative rules (s. 13 to 18; 20 and 29; Verge and
Murray, 1991: pp. 220-222).
In this first collective representation model, workers wanting specific benefits rely only on their
own resources. Whether the protection comes, as in the first syndicates, from fraternal
associations, where the pooling of member contributions provides for the social risks that could
affect members – illness, unemployment, death, retirement – or, in its more current forms, group
insurance contracts where the association is the holder with a given insurer on behalf of its
members and their dependants (Gilbert, 1998: pp. 12 and 130), the cost of these plans still most
often rests solely on the workers’ shoulders. Since bargaining is purely voluntary, setting up joint
plans depends entirely on the good will of the employer or the power relationship that a worker
association may manage to create.
However, the costs of private group plans are significant and can vary widely depending on the
size of the group or the risks covered. The Bernier Report described the following difficulties
that self-employed workers have, for example, in accessing private group plans at a reasonable
cost:
[TRANSLATION]
[…] there are private sector financial institutions that are able to develop group programs
for social protection that meet the needs of certain groups for health insurance, life
insurance and income insurance. The question is how to make these programs available to
self-employed workers at a reasonable cost. Unlike unionized workers who, through
collective bargaining and sheer numbers, often succeed in concluding contracts with an
insurance company covering risks such as sickness, long- and short-term disability or
death, self-employed workers are spread out and it is difficult for them to associate in
sufficient numbers to be of any interest to insurers, unless they pay sky-high premiums that
are beyond their means.
Some groups heard by the Committee tried unsuccessfully to do so: they did not represent
a critical mass sufficient to interest an insurer on one hand, and to negotiate reasonable
rates on the other. (Bernier, Vallée and Jobin, 2003: pp. 550-551).
To mitigate the effect of size, syndicates can work to set up insurance plans that can be used by
several groups (CSN, 2002: p. 7; see also Townson, 2003: p. 76). Associations can also choose
to join large labour unions, giving them access to a set of professional services (Marsan, 2001:
pp. 127-132). The costs and quality of benefits can also vary depending on whether the plans are
mandatory for all members, which ensures their long-term stability, or optional, whereby each
member can withdraw when he/she no longer has an immediate interest in them. The Bernier
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Committee had noted the reluctance of some self-employed workers to be covered by mandatory
group plans (Bernier, Vallée and Jobin, 2003: pp. 536-537).
Because they place the entire cost of protection on the shoulders of workers, benefit plans
established within this first collective representation model are not the best suited to the situation
of vulnerable workers. As such, they are in a situation comparable to that of self-employed
workers with access to public occupational injury compensation or retirement plans, but who
must cover the entire premium (Fudge, Tucker and Vosko, 2002: p. 142; Bernier, Vallée and
Jobin, 2003: p. 542). For these vulnerable workers, it is conceivable that a universal mixed plan
like the one in place in Quebec for drug insurance, despite its limitations, would be more
advantageous than this first representation model, in that the cost of protection in a public stateguaranteed plan would be less than what they would have to pay out for private insurance.
This is why it is important to consider other collective representation models based on union
representation. Unlike other mutual protection groups, union activity [translation] “is essentially
external” (Verge and Murray, 1991: p. 221) since it turns to the employer and the State to
provide worker protection. This is particularly true for enhancing social protection of workers.
Not only is there an obvious connection between union activity and the emergence of public
social protection plans, but it has also been observed that group insurance has grown
considerably in Canada since 1945 in large part because of labour movement demands (Gilbert,
1998: p. 2). This is because insurance plans have become, in collective agreements, a part of the
overall compensation that an employer pays to a worker in exchange for work. This means that
the employer contributes to and occasionally assumes the entire cost of the plan. This is why we
cannot separate collective representation as a means for enhancing access for vulnerable workers
to benefit plans from the ability of these associations to obtain plans that call for employer
contribution.
2.2.4.2. Legislation Governing Collective Relations and Collective Bargaining
In principle, salaried vulnerable workers, like all other employees, have access to union
representation set out in the collective relations laws in Canada. However, some vulnerable
workers are what can be called “false self-employed workers” in that they perform work in
exchange for compensation under such conditions that they are economically dependent on a
single entity. Extending the application of the legislation governing collective relations to these
situations of economic dependency, combined with a presumption of wage-earning status (see
the first platform), could allow them to benefit from the existing collective representation
system.
However, broader accessibility must be combined with other measures to enhance this collective
representation system for vulnerable workers. By analyzing the different stages of the
establishment of collective labour relations – particularly determination of the bargaining unit (a)
and the content of the collective agreement resulting from this process (b) – it is possible to see
potential ways of enhancing their protection (Vallée 1999; Bernier, Vallée and Jobin, 2003;
Bernier and Vallée, 2004).
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i.

Determination of the Bargaining Unit

In Canada, a union can be certified to represent all of an employer’s employees. However, as
Forrest explains, “in practice, the authorization process never produces this result” (Forrest,
2003: p. 13) because the setting up of bargaining units also takes into account the “community of
interests” among employees working for the same employer. Fragmentation in the collective
representation of employees is the result. In Ontario, for example, where dependent contractors
are considered employees for collective representation purposes, they are grouped into separate
units (Fudge, Tucker and Vosko, 2002: p. 76). On behalf of the community of interests, separate
units are also set up for different establishments belonging to one employer and, within these
establishments, for blue-collar workers and office employees. Labour relations boards also
determine that non-standard workers, and regular workers working in the same establishment or
for the same employer, do not have a sufficient community of interests to be grouped in the same
bargaining unit for union certification purposes. Labour relations boards appear to make no
distinction between regular full-time and part-time employees. They usually belong to the same
unit. However, this is not the case with casual, fixed-term contract and on-call employees. It is
the regular nature of the employment relationship, rather than the number of hours worked, that
is considered in determining whether it is appropriate to include these non-standard employees in
a regular employee unit (Snyder, 2001: pp. 163-164; Carter, England, Etherington and Trudeau,
2002; Bernier, Vallée and Jobin, 2003; Bernier and Vallée, 2004).
This bargaining unit fragmentation poses a problem for casual, fixed-term and on-call employees
with regard to access to collective representation. When they are excluded from the bargaining
unit of an establishment’s regular workers, it is difficult for them to set up a separate viable unit,
because of the high staff turnover and the fragility of their connection with the employer.40 These
factors also explain, at least partly, why it is difficult to organize union representation for these
workers even when they make up the majority of employees at an establishment. Even though
there is nothing legally preventing them from forming a certified union and requiring the
employer to negotiate a collective agreement, these units raise problems in practice. The
unionization difficulties and the precarious existence of certified unions in the private services
sector and the trade sector are partly due to the high percentage of atypical employees working in
these sectors (Bernier, Vallée and Jobin, 2003; Bernier and Vallée, 2004). However, we also
must take into account the absence of applicable laws regarding company closures driven by
union activity41 to gain an overall view of the reasons why unionization in these sectors is
difficult for workers, some of whom are vulnerable (Vallée, 2005).
Forrest rightly points out that the narrow definition of “community of interests” used for setting
up bargaining units is unnatural and “hides the subjective and fluctuating nature of the common
interests of workers” (Forrest, 2003: p. 14). A community of interests has a “political nature”
(Forrest, 2003: p. 14); it is built through union campaigns and efforts at promoting union
solidarity. Under this view, there is nothing justifying the exclusion of workers whose work is
40
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irregular from the bargaining units of other workers at an establishment. This exclusion even has
an adverse effect since it can discourage these workers from pooling their interests and building
the corresponding forms of union solidarity.
Nor is this collective representation system suited to the situation of workers who work for
different employers, simultaneously or consecutively, because bargaining units usually only
group together a single employer’s employees working in the same establishment. These workers
could not benefit from single union representation under this system. At best, they would be
temporarily incorporated into different bargaining units for separate employers over the course of
their career movement. They would benefit from collective representation, but this would be
fragmented. The same is true for employees working for temporary employment agencies, who
could be considered employees of the client company for the purpose of the legislation
governing collective labour relations42 (Vallée 1999; Fudge, Tucker and Vosko, 2002: p. 137;
Bernier, Vallée and Jobin, 2003; Bernier and Vallée, 2004).
Some measures with the potential to enhance the protection of vulnerable workers within this
model would not require legislative changes. A different interpretation of the concept of
“community of interests” for the purpose of setting up bargaining units could, for example,
improve the situation of casual workers for union representation purposes. Other measures,
however, would require more significant changes to the existing models of employee collective
representation. This is the case for the possibility, which we looked at in the first platform, of
declaring separate companies as a single employer for union certification purposes, which would
improve the situation of workers in complex companies. Access for vulnerable workers to
unionization would also be improved, particularly in the private services and trade sectors,
through better overseeing of company closures for union activity.
Workers required to work for different employers in the same industry would also have a better
guaranteed of protection through sectoral representation and bargaining systems that would
recognize the continuity of these workers’ occupational activity and the transferability of the
rights they acquire through their work with separate employers (Du Rivage, Carré, and Tilly
1998; Fudge, Tucker and Vosko, 2002: p. 137; Taras, 2002: p. 112). As such, the multi-employer
bargaining models in the construction industry may provide a valuable example (Carter,
England, Etherington and Trudeau, 2002: pp. 267-268, para. 528). In Quebec, the particular
bargaining system in the construction industry gives workers access to a sectoral collective
agreement that includes a plan for paid vacation and statutory holidays, supplemental pension,
disability and death, as well as a benefit plan (wage-loss insurance, medical insurance). These
plans take into account the number of hours worked in the industry, regardless of the number of
employers, for allocating benefits and are managed by a single organization established by law43
(Morin and Brière, 2003: pp. 662-664, para. III-622). Finally, the Canada Labour Code allows
an application for certification for a unit that groups employees of several employers.44 The
Canadian Industrial Relations Board can then assign employer status to an employer organization
42
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(s. 3(1) and s. 33 (1)) for collective bargaining purposes, and this designation gives this
organization the exclusive authority to negotiate on behalf of member employers, and the latter
are bound, like the organization, by any agreement it enters into with the union (Id., s. 33(2)).
ii. Collective Agreement and Group Insurance Plans
Where non-standard employees have access to collective representation under the
aforementioned rules, most of the time they are governed by the collective agreements negotiated
for bargaining units made up primarily of full-time employees hired for in indefinite period. This
is reflected in the content of many collective agreements that contain clauses creating different
categories of employees for the purpose of granting the benefits they contain. Employees
performing the same work for the same employer in the same establishment may, depending on
whether they are considered “regular,” “permanent,” “contract,” “temporary” or “part time”
under the collective agreement, have different access to the rules regarding job protection, call
back, group insurance, sick leave and other leave, etc. Temporary employees may be excluded
from the accumulation of seniority or the grievance adjudication process. Permanent full-time
employees may also have priority over part-time or casual employees, regardless of the actual
length of the employment relationship, for determining the order of layoffs due to lack of work
or for assigning overtime hours (Vallée, 1999). These work situation-based treatment differences
can also be seen in group insurance contracts that workers governed by the collective agreement
have access to. It is common for private group insurance plans to be reserved for full-time
salaried workers, with casual and part-time employees or self-employed people being excluded
from the plan or governed by specific eligibility rules (Gilbert, 1998: pp. 20-26).
These clauses introducing differential treatment of employees based on their status are not new
(Brossard and Simard, 1986). They were developed in a context where atypical work situations
were a transition in an individual’s career while waiting for a regular full-time position. In this
context, the exclusions they introduced were temporary, which is far from the case today for
many non-standard employees. Despite this context change, the clauses introducing differential
treatment according to employment status can still be negotiated in collective agreements and
group insurance plans in Canada.
Recognition of a principle of equal treatment, regardless of work situation, is essential for giving
vulnerable workers access to benefit plans established by collective agreements and group
insurance contracts. This measure was presented in the first platform. It is in addition to the rules
set out in the human rights legislation that already prohibit discrimination based on personal
characteristics in collective agreements and group insurance contracts. The desirability of these
provisions is that they enhance access for vulnerable workers to existing benefit plans.
However, legislative assertion of this principle may not be sufficient if it is not supported by
appropriate enforcement mechanisms. This is demonstrated in a report by Quebec’s Ministère du
travail in partnership with the Commission des normes du travail and submitted to the
Legislative Assembly of Quebec on November 2, 2004. This report found that the legislative
provisions prohibiting, since 2000, the negotiating of clauses creating differential treatment
based on hiring date45 have failed to eliminate or even reduce the existence of this type of clause
45
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in collective agreements. This is why it recommends that the Commission sur les normes du
travail be mandated to implement a prevention program that includes awareness activities for
employers and unions, to monitor sectors where use of these clauses appears considerable, and to
use [translation] “the necessary means for making companies at fault completely rectify their
situation” (Ministère du travail, 2004: p. 26). Once again, we must remember that improving the
situation of vulnerable workers happens with better enforcement of the rules through
information, awareness, monitoring, and investigation mechanisms.
2.2.4.3. Juridical Extension of Collective Agreements
The system allowing juridical extension of working conditions in a collective agreement to a
given occupational or geographical area does not introduce a third collective representation
model, strictly speaking, even though collective relations need to exist to define the conditions
that will then be extended by decree. In Quebec, the system established by the Act respecting
collective agreement decrees is an example of this. European in nature, it is [translation]
“universal in principle, in that it is ‘open’ to all sectors” (Bernier, Vallée and Jobin, 2003: p. 88).
It allows the Minister of Labour to extend by decree the working conditions in a collective
agreement to companies, unionized or not, belonging to an occupational or geographic area.
Decree management is assigned to a parity committee made up of sector employer and union
representatives. The percentage of employees covered by decrees in Quebec has fluctuated
between 5% and 10% over the decades (Jalette, Charest and Vallée, 2002).46 The decrees are
primarily applied to small businesses (averaging around ten employees) in the manufacturing
industry and to some service companies (Jalette, Charest and Vallée, 2002). Since 1996, they
have virtually disappeared from the manufacturing industry (Vallée and Charest, 2001 – there
were still two in this sector in 2003), but they still exist in service industries with a great deal of
subcontracting, for example, to agencies in security and maintenance of public buildings,47
where they reduce unfair competition in labour costs and employee working conditions.
In general, decrees set the minimum terms of employment in the sector with respect to wages,
length of a normal work week, statutory holidays, length of paid vacation, lunch break and
compassionate leave. They may provide for social security benefits or a paid leave fund: the law
gives the parity committee the authority to collect the requisite contributions, verify the
conditions upon which the benefits are payable and pay the benefits (s. 22 (m)). For example, the
Decree respecting the installation of petroleum equipment48 provides for the set-up of a benefit
fund managed by the Quebec Parity Committee of Petroleum Equipment Installation and
financed by employer and employee contributions through payroll deductions (s. 11.01 et seq.)
and a pension plan financed by employer and employee contributions (s. 11.08). 49
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There also used to be social protection rules in three of the four decrees that applied to the
clothing industry until 2000; those decrees were repealed and replaced with the sectoral
standards set out in the Act respecting labour standards and a specific set of regulations.50 The
revoked decrees included a so-called, social security clause, stating that workers were entitled to
a higher rate of pay if employers did not provide them with a social security plan (life insurance,
health insurance, dental insurance, etc.). The elimination of this clause, which was not
reproduced in the sectoral standards set out in the law and the regulation, represents a savings for
employers in this sector, except for those with a unionized workforce, or where this form of
allowance is set out in collective agreements (Jalette, Charest and Vallée, 2002).
Clothing workers have also lost the advantage of being eligible for certain benefits based on their
work in the sector, rather than for a particular employer. This is what we called “sectoral
management of the employment relationship” in an earlier section. For example, one of the
repealed decrees provided for an employee vacation pay fund managed by the Parity Committee,
which collected employer contributions and paid out vacation pay to employees. This formula
meant that vacation length and pay were determined according to length of service in the
industry, not on length of service with a given employer. It was particularly well suited to the
high volatility of companies in this sector (Jalette, Charest and Vallée, 2002). In this respect, it
was comparable to the supplemental benefit plans established by the sectoral bargaining model
in the Quebec construction industry.
2.2.4.5. Collective Representation Regimes for Self-employed Workers in Quebec
Even if the legislation governing collective labour relations were extended to situations involving
a worker’s economic dependency on another person, as the Bernier Report proposes (Bernier,
Vallée and Jobin, 2003: p. 431), some people who work alone, or who are regularly or
occasionally assisted by several people for different work providers (Bernier, Vallée and Jobin,
2003: p. 518) could be excluded. However, these workers may enjoy other types of collective
representation. We have seen that some had formed professional syndicates and attempted to set
up group insurance plans, with mixed results. We will now look at the situation of self-employed
workers with access to specific legislated representation regimes to determine if this results in
better access to rights and benefits.
It would be impossible to present all federal and provincial non-salaried worker collective
representation systems in Canada. This would require identifying and analyzing little-known
regimes in the work world that are, nevertheless, forerunners of these forms of collective
representation, such as the agricultural marketing system (Bernier, Vallée and Jobin, 2003: pp.
521-522). Instead, we will show the variety of collective representation regimes for non-salaried
workers by presenting regimes that differ greatly. They exist in fields as varied as the arts (a),
trucking (b) and the taxi industry (c)51 i.e., in sectors where workers engage in a specific activity
or profession involving contractual relationships with many work providers. Finally, we will
present the proposal for a framework for collective representation for self-employed workers, as
recommended in the Bernier Report (d).
50
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i.

Status of the Artist Regime

The collective relations regimes for artists are the most highly studied examples. Since 1987, the
(Quebec) Act respecting the professional status and conditions of engagement of performing,
recording and film artists52 sets out a procedure for the recognition of artist associations and
governs collective bargaining on their working conditions with producers or producer
associations. The (Quebec) Act respecting the professional status of artists in the visual arts, arts
and crafts and literature and their contracts with promoters53, passed in 1988, governs the
relationships between artists and the promoters of their works. Finally, a federal law passed in
1992, the Status of the Artist Act,54 governs the professional relations between artists and
producers coming under federal jurisdiction, essentially in federal institutions (Radio-Canada for
example) or radio broadcasting companies under federal jurisdiction (MacPherson, 1999). In
these three instances, artist status is reserved for people practising an art on their own account.
The three statutes also confer on an artists’ association, at the outcome of a recognition
procedure, the monopoly for representing all artists operating in a given sector. Two of these
laws, the (Quebec) Act respecting the professional status and conditions of engagement of
performing, recording and film artists and the (federal) Status of the Artist Act, also require
producers and producer associations to negotiate a collective agreement with recognized artist
associations in good faith. This negotiation is governed by rules that can vary from one law to
the next: notice of meeting, reconciliation, mediation, interest arbitration, pressure tactics
regulations. The resulting collective agreement does not preclude more favourable individual
agreements that an artist may negotiate. The (Quebec) Act respecting the professional status of
artists in the visual arts, arts and crafts and literature and their contracts with promoters does
not impose this negotiation requirement. Artist associations recognized under this act can
represent their members individually or collectively and negotiate standard contracts with
promoters or their associations to the extent that they agree. Unlike the first two, the collective
bargaining introduced by this legislation is voluntary.
These representation regimes do not directly help establish social protection measures for artists.
For example, the Caisse de sécurité du spectacle (CSS) managed by the Union des artistes
(UDA),55 an artists’ association recognized under the (Quebec) Act respecting the professional
status and conditions of engagement of performing, recording and film artists and the (federal)
Status of the Artist Act, has been in existence since 1966, well before these pieces of legislation
were passed. However, it is conceivable that these representation and bargaining regimes help in
the establishment or financing of such funds. As such, the CSS, which provides an insurance
plan (life insurance, accidental death or dismemberment insurance, health insurance, accidental
medical coverage, income replacement during maternity, income insurance, travel insurance,
dental expenses coverage), a pension fund and a paid leave fund (COPAR), is financed by artist
and producer contributions, in accordance with the terms now specified in collective agreements
negotiated under the legislation. This fund makes up for the shortcomings of public plans,
particularly regarding income replacement during maternity (Dussault, 2003), since the benefits
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provided for by the Employment Insurance Act are not accessible to artists, who are considered
to be self-employed workers.
From the point of view of enhancing access for vulnerable workers to rights and benefits, it is
definitely conceivable that the two pieces of legislation regarding the status of the artist that
include the bargaining requirement can leverage the implementation of social protection
measures for these workers. However, the quality and scope of these measures depend on the
bargaining ability of artists’ associations. In the same vein, group insurance plans established and
managed by small artists’ associations will obviously be more sensitive to increases in the costs
of services offered and will affect artist and producer contributions. As such, they are not
immune to the difficulties experienced by other associations representing self-employed workers.
ii. The Freight Trucking Regime
Another regime arranges collective representation for self-employed workers, but for different
purposes. Since 2000, the Quebec Transport Act56 provides for a “freight mover” status for longterm owners or lessees of a single tractor truck whose principal business activity consists in
driving that tractor truck, whether the vehicle belongs to the individual, a partnership, or a
corporation that he/she controls. The Act stipulates that up to five groups may represent freight
movers, if they include at least 10 percent of freight movers on a list established by the
Commission des transports du Québec. These groups represent freight movers’ interests at the
Forum of stakeholders in the general freight trucking industry, which also includes groups of
work providers. This Forum is a consultative body. It has drawn up a standard contract for
governing the business relations between freight movers and work providers.57 The Forum has
also set up an arbitration and mediation centre for freight movers and work providers using the
standard contract, as well as a costing information office that gives freight movers tools for
assessing their operating costs and setting fair rates accordingly. These measures were developed
by consensus at the Forum58 and are not mandatory. In addition to the representation mission at
the Forum, freight mover groups may also provide group or individual services to their members
and promote their interests: improving the business practices of industry stakeholders, promoting
services and benefits, disseminating information, and promoting services for freight trucking
companies.
The purpose of this collective representation regime first involves governance of a business
activity in a deregulated context through joint action. For example, setting up a costing
information office is obviously intended to encourage, in standard contracts, the setting of rates
based on accurate activity-cost information, rather than solely on competition. It is also obvious
that the particular characteristics of this regime, which does not preclude that freight movers may
be salaried and unionized under the Labour Code or the Canada Labour Code, will govern the
competition between the conditions offered to salaried and non-salaried freight movers working
56

Transport Act, R.S.Q., c. T-12, as amended by the Act to amend the Transport Act, S.Q., 2000, c. 35.
Forum of stakeholders in the general freight trucking industry, Standard Contract, October 2002, 14 pages, confirmed by the
Government of Quebec in February 2003: Decree 313-2003, February 26, 2003, (2003) 135 G.O. II, 1760, no 12.
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Even though the Act provides for a voting procedure in the event of a deadlock. See: Rapport sur la mise en œuvre de la Loi
modifiant la Loi sur les transports ayant institué le Forum des intervenants de l’industrie du camionnage général, Quebec,
Ministère des Transports du Québec, May 2003, pp. 9-10 (available at the following address: http://www.forumcam.qc.ca/documents/Rapport%20loi%20135.pdf).
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in the industry, especially since the freight mover representatives who are currently members of
the Forum are all affiliated with large labour unions.59 This regime could, of course, potentially
lead to the creation of benefits for non-salaried freight movers (the standard contract contains
clauses providing for this possibility in the additional rate items60). Since this standard contract
is proposed on a voluntary basis, we have to wait and see whether it becomes more widely used
before being able to conclude that it can result in a meaningful social protection model (Bernier,
Vallée and Jobin, 2003: pp. 557-558). Then, continuity of protection for freight movers working
for different work providers would still need to be arranged, which does not appear to be part of
the Forum’s current mandate.
iii. The Taxi Regime
The last example of a collective non-salaried worker representation model we will look at was
established in Quebec in 2001 by the Act respecting transportation services by taxi.61 After an
unsuccessful attempt at unionizing Montreal’s taxi lease drivers in 1990,62 this legislation
established a mechanism for recognizing a professional association bringing together taxi
drivers, specifically persons holding a chauffeur’s licence, whether they own or lease their cars
and whether they work for their own account or are employees. The Association’s “principal
functions […] are to represent, collectively and individually, all the holders of a taxi driver's
permit and to promote their interests, in particular, by improving practices in the taxi industry as
regards human resources, by promoting services and employee benefits for taxi drivers, by
disseminating information and providing training relevant to their activities, and by promoting
taxi service utilization” (s. 36, para.1). In addition, section 36 para. 1 and section 37 give the
association a role that [translation] “is similar in some respects (code of ethics and discipline
committee, among other things) to that of a corporation” (s. 36. 2nd para. and s. 37; Bernier,
Vallée and Jobin, 2003: p. 94). A Forum of stakeholders in the taxi industry was also established
by this legislation. Like the Forum of stakeholders in the general freight trucking industry, the
purpose of this Forum is to foster joint action in the industry on business practices.
Given the extent of the Association’s duties – overseeing a commercial activity, developing rules
governing a professional activity, social protection for drivers – the Bernier Report expressed
concerns about the Association’s ability to improve social protection for taxi drivers:
[TRANSLATION]
… it is appropriate to question whether or not it will be possible to regulate the
relationships between owners, on the one hand, and employees and lessees on
the other, to regulate matters concerning their working conditions and to give
them access to supplementary social security programs. Scepticism may be
warranted, as the legislation’s main objective is to regulate commercial activity
as such, rather than create a mechanism to ensure better social protection to
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Namely the Centrale des syndicats démocratiques (CSD), the Confédération des syndicats nationaux (CSN) and the Fédération
des travailleurs et travailleuses du Québec (FTQ). See: http://www.forum-cam.qc.ca/site.asp?page=membres
60
The
standard
contract
can
be
viewed
at
the
following
address:
http://www.forumcam.qc.ca/documents/Formulaire%20français.pdf
61
S.Q., 2001, c. 15.
62
Union des chauffeurs de taxi, Métallurgistes unis d’Amérique, local 9217 v. Municipale Taxi Inc., (1990) T.T. 138.
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those drivers who are dependent on the car owners. (Bernier, Vallée and Jobin,
2003: p. 559)

However, it appears that this regime is actually slow to bear fruit in terms of social protection
and, consequently, the Steelworkers Union, in partnership with the Fédération des travailleurs
et travailleuses du Québec (FTQ), formed a Regroupement professionnel des chauffeurs de
taxi métallos (FTQ) providing members with access to funding for purchasing a taxi permit or
car, access to legal services, an insurance plan and discounts on certain purchases.63
iv. A Collective Representation Framework for Self-employed Workers
The proposal put forth in the Bernier Report, which creates a framework for collective
representation for self-employed workers, is based on the finding that the current situation is
unacceptable. The latter [translation] “means leaving it to associations to form and to hold
activities under the general legislation and to enact special legislation or amendments to any law
governing their sector of professional activity only on a case by case basis, according to
economic and political pressures exerted by those associations” (Bernier, Vallée and Jobin,
2003). Some of the collective representation regimes we have just looked at arose in this context.
As such, the amendments leading to recognition, in Quebec, of freight mover status, and the
launch of the Forum of stakeholders in the general freight trucking industry, arose out of freight
trucker demonstrations that blocked roadways in 1998 and 1999. Those demonstrations occurred
in a context of economic difficulty for the industry resulting from tariff deregulation in North
America and increased fuel prices. The 1998 demonstrations led to the formation of an expert
committee that, after analyzing different scenarios for arranging collective relations between
trucker-owners and work providers in this industry, proposed amendments to the Labour Code to
allow collective representation and bargaining for subsectors covering a multitude of work
providers.64 The proposals were not adopted, but following the 1999 demonstrations, a General
Trucking Forum was formed which was then permanently formalized through legislation. Along
the same lines, well before the current legislation was passed, protection and defence of artists
was based on the existence of associations that, like the Union des artistes (Dussault, 2003),
greatly influenced legislative initiatives.
The status quo does not prevent particular collective representation regimes from being
recognized. However, it encourages the proliferation of laws creating specific by-laws, and
places [translation] “a tremendous burden on these people, their associations and society in
general, waiting for a crisis to happen to confer on them a right to collective representation of
legitimate common interests” (Bernier, Vallée and Jobin, 2003: p. 527). This is why another
route involves giving these workers [translation] “the means to access real or better social
protection from the wealth they create through their work” (Bernier, Vallée and Jobin, 2003: p.
63

See the press release announcing the formation of the group: http://www.ftq.qc.ca/communiques/suite.asp?aid=2716
and a press release attesting to the strained relationship between this group and the professional association:
http://www.uswa.ca/fr/news_releases/taxi_manif2.htm
64
Jean Bernier, Me Georges Marceau and Me Michel Towner (dissenting), Rapport du Comité d’experts sur le statut des
camionneurs-propriétaires, submitted to the Quebec Minister of Labour and Minister of Transportation on April 9, 1999, 111
pages with appendices. See the guidelines, the various scenarios looked at and the guidelines from the proposed scenario: pp. 92
to 109.
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527) through a framework for collective representation. This regime would be universal in that it
would be accessible to all self-employed workers (Bernier, Vallée and Jobin, 2003: pp. 533-536).
Before presenting the highlights of this proposal, it is important to stress the essentially
complementary nature of the underlying approaches for collective representation of vulnerable
workers. The collective representation framework for self-employed workers is not a panacea
and must not be taken in isolation from the other recommendations in this report. Specifically, it
should be adopted, along with the expanded concept of employee, so that a person working for
another person in exchange for compensation, and who [translation] “is required to perform the
work personally for that other person as part of, or in accordance with, the terms that make
him/her economically dependent on the latter” (Bernier, Vallée and Jobin, 2003: p. 431), can
access the collective representation regime established for all employees. Broadening the
definition of employee is the first recommendation to be implemented, according to the order of
priority set out in this report (Bernier, Vallée and Jobin, 2003: pp. 566-567).
With that being clarified, we will review some characteristics of the collective representation
framework for self-employed workers proposed in this report by putting them in perspective with
the experiences looked at in the first section.
The represented “community”: This regime would be accessible to [translation] “the
independent contractor supplying labour to others for compensation, or selling a product that is
the result of his or her personal labour either for a fee, fixed price or specific rate, whether that
independent contractor is a party to a service contract according to the definition in the Civil
Code of Quebec, and whether that person contracted under his or her personal name or the name
of a partnership or a company he or she controls” (Bernier, Vallée and Jobin, 2003: p. 533).
Moreover, it is not certain that simply sharing non-salaried worker status is sufficient to drive an
association whose aim is to improve, other than through lobbying and political representation,
the working conditions and benefits of non-salaried workers. Despite the generality of the regime
that the Bernier Report proposes for representing self-employed workers, the Report takes this
fact into account in developing the conditions required for an association to obtain recognition or
certification as part of the framework. This certification would have to be sought [translation]
“for an appropriate field of activity, i.e. for a specific sector, field, profession, type of activity or
product, territory or other parameters corresponding to a physically delimited area, or to a market
representing a socio-economic reality allowing for collective representation based on common
interests, shared life and meeting the goals of certification.” (Bernier, Vallée and Jobin, 2003: pp.
532-533). In a way, it means recognizing that the community of interests of non-salaried workers
can be meaningful in new frameworks. In addition, certification of such an association would be
subject to the majority support of the people it includes. (Bernier, Vallée and Jobin, 2003: pp.
532-533).
The objectives of representation: We previously saw that non-salaried worker associations have
diverse roles: “networking,” establishing social protection programs, organizing the profession,
overseeing business practices, defending members’ occupational interests, etc. Collective
representation regimes established through legislation also have multiple objectives, whether it
be collective bargaining, participating in consensus-building bodies, regulating the profession,
or overseeing a sector’s business practices. This diversity of objectives reflects the
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heterogeneous nature of the needs and expectations of the people grouped under the term “selfemployed worker.” The collective representation framework for self-employed workers proposed
in the Bernier Report takes this reality into account in defining three potential representation
objectives for which an association or group of associations could apply for certification:
•

Collective representation: The association would be [translation] “empowered to
represent, on a collective and individual basis, the persons in the sector concerned every
time it is in their interest to do so; to act at any time before an organization or court to
represent the interests of the persons concerned; to supply services, including the creation
and administration of benefit plans, and to collect dues to do so” (Bernier, Vallée and
Jobin, 2003: pp. 534). Such certification would allow, for example, a certified association
to develop benefit plans that would apply to all non-salaried workers in a given sector,
whether or not they are members of the association. This is a way to develop these plans,
at low cost in that they would be financed by and accessible to all non-salaried workers in
a given sector. Such associations would have better tools than associations governed by
the general collective representation regime we looked at earlier.

•

Consensus-building: The association would be [translation] “empowered to represent the
interests of the persons in the sector concerned for the purposes of consensus-building
with other partners in that sector on specific subjects; the application for certification
would include an application for establishing a consensus-building organization, and this
implies that the other associations and organizations which will become partners have the
obligation to participate” (Bernier, Vallée and Jobin, 2003: pp. 534-535). These partners
could be work providers and their associations. The objective of the consensus-building
could be to develop a standard contract, which could include measures for supplemental
benefit plans, or overseeing the sector’s contracting practices.

•

Collective bargaining: The association [translation] “would be empowered to undertake
negotiations for concluding collective agreements with spokespersons in that sector”
(Bernier, Vallée and Jobin, 2003: p. 535). Certification would create the obligation for
the spokespersons to negotiate in good faith. An association of work providers could be
recognized as a representative for bargaining purposes. The regime would also provide
recourse to interest arbitration during negotiation of the first collective agreement. The
collective agreement would cover minimum working, engagement or operating
conditions in the sector concerned.

Regardless of the type of certification, the certified association would represent all non-salaried
workers in that sector, whether or not they are members of the association. The association
would have the power to require them to pay an approved fee. At the same time, its
representation within that sector would be examined before certification (Bernier, Vallée and
Jobin, 2003: p. 532). The difference between the three types of certification has to do with the
objective of representation and, consequently, with the third parties who would be required to
certify the association. With the first type, this certification requirement would be imposed on
non-salaried workers in the sector who are not members of the association. With the second and
third types, the work providers or their associations would also be required to certify the
association and would themselves be required, depending on the case, to participate or negotiate
in good faith.
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The Bernier Report believes that these three objectives or types of certification would encourage
the gradual development of representation for non-salaried workers, in a sequence that harkens
back to the historical evolution of representation of salaried workers (Bernier, Vallée and Jobin,
2003: p. 532). For example, an association could first obtain certification for collective
representation purposes allowing it to play a useful role in its environment and develop its
presence and expertise there. This association could then apply to have this certification amended
to add either the consensus-building or collective bargaining objective.
Conclusion on the Fourth Platform
What can we retain from this analysis of collective representation as a means for improving
protection for vulnerable workers? There is one important finding: the right that workers already
have, under general legislation, to form associations and professional unions cannot be
considered a true platform for improving the situation of the greatest number of people. In most
cases, the benefit plans resulting from these forms of representation are supported entirely by the
association’s member workers. An association representing only its members limits its ability to
negotiate plans at low cost. It is also unfair to make vulnerable workers, who are often low paid,
bear the entire cost of their social protection.
There are two conceivable alternatives for rectifying this situation. The first involves juridical
extension of the conditions negotiated in collective agreements to a given occupational and
geographic area, a regime that could develop mechanisms for sectoral management of the
employment relationship. However, given that this model is not very developed in Canada and
the fact that it has virtually disappeared from Quebec in the manufacturing industry in recent
years, this route does not seem feasible. The second involves certifying worker associations with
the extended power to represent all workers in a given sector, whether or not they are members,
and encouraging participation of employers or work providers in establishing benefit plans,
either through the obligation to negotiate (like that seen in the legislation governing collective
labour relations of employees and in two of the three pieces of legislation regarding status of the
artist), or through the obligation to participate in consensus-building organizations, depending on
the objectives of the certified association. These possibilities are provided for in the collective
representation framework for self-employed workers proposed in the Bernier Report.
All in all, collective representation is a valuable platform for improving protection for vulnerable
workers if it is the result of them engaging in true freedom of association, as it is understood in
the international instruments (Verge and Murray, 1991: pp. 25-47). A particular dimension of
freedom of peaceful assembly and association, the freedom of association enshrined in the
international instruments has two components.65 On the one hand, it involves protection of the
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The Convention concerning freedom of association and protection of the right to organize, 1948 (C 87), ratified by Canada in
1972, states that “Workers and employers, without distinction whatsoever, shall have the right to […] join organizations of their
own choosing without previous authorization.” (Art. 2) (our italics). Also, Article 3 states that “1. Workers' and employers'
organizations shall have the right to draw up their constitutions and rules, to elect their representatives in full freedom, to
organize their administration and activities and to formulate their programmes. 2. The public authorities shall refrain from any
interference which would restrict this right or impede the lawful exercise thereof” (our italics). By interpreting these articles, the
Freedom of Association Committee identified these two constituent dimensions of freedom of association (see: Verge and
Murray, 1999, pp. 27 and 33; see also: Gravel, Duplessis and Gernigon, 2002). See also: Universal Declaration of Human
Rights, supra, note 24, Art. 20 and 23; International Covenant on Civil and Political Rights, (1976) 999 U.N.T.S. 171, Art. 22;

Towards Enhancing the Employment Conditions of Vulnerable Workers

41

right to form or belong to a union. In Dunmore,66 the Supreme Court of Canada found that
protection of this constituent freedom of association does not guarantee all workers access to the
union representation regime established by the legislation governing collective labour relations.
However, the Charter acknowledges that all workers must have the option to engage in freedom
of association, and the State has a responsibility towards vulnerable workers unable to unionize
in the absence of a protection program. These workers must be protected against unfair labour
practices (attempts to dominate or obstruct an association’s training, activities or financing,
intimidation, threats, or retaliation towards a worker engaging in union activity) that would ruin
any actual exercise of the right to associate granted by the Charter. For example, the collective
representation framework for self-employed workers proposed in the Bernier Report provides for
the recognition and protection of individual freedom of association and the protection of the
association against any attempts at obstruction or domination (Bernier, Vallée and Jobin, 2003:
p. 534). This is an important characteristic, regardless of the type of collective representation
regime contemplated, particularly since it seeks to protect workers who are already vulnerable.
On the other hand, freedom of association also means that the group that is formed has ways of
achieving its own ends and protecting the collective interests of workers. It is within this second
dimension that the freedom of association enshrined in the international instruments [translation]
“exhibits […] its distinctiveness from freedom of association in general” (Verge and Murray,
1991: p. 31). In Canada, the Supreme Court of Canada for a long time limited freedom of
association to its constituent dimension,67 by not considering collective activities as part of the
freedom of association protected by the Charter (Verge and Murray, 1991: pp. 34-38). However,
in Dunmore, the Court did partly recognize this second component of freedom of association,
without going so far as to state that collective bargaining and striking were part of it. It now
considers that:
[r]ather, the law must recognize that certain union activities – making collective
representations to an employer, adopting a majority political platform, federating
with other unions – may be central to freedom of association even though they are
inconceivable on the individual level. This is not to say that all such activities are
protected by s. 2(d), nor that all collectivities are worthy of constitutional
protection […] It is to say, simply, that certain collective activities must be
recognized if the freedom to form and maintain an association is to have any
meaning. (our italics).68

International Covenant on Economic, Social and Cultural Rights, supra, note 25, Art. 8; ILO Declaration on fundamental
principles and rights at work, supra, note 12, Art. 2.
66
Dunmore v. Ontario (Attorney General), [2001] 3 S.C.R. 1016. Available at the following address:
http://www.lexum.umontreal.ca/csc-scc/en/pub/2001/vol3/html/2001scr3_1016.html
67
The Court has already found that the constitutionally protected freedom of union association does not extend to the right to
strike and to collective bargaining. Reference Re Public Service Employee Relations Act (Alta.), (1987) 1 S.C.R. 313 (right to
strike) Available at the following address: http://www.lexum.umontreal.ca/csc-scc/en/pub/1987/vol1/html/1987scr1_0313.html;
Professional Institute of the Public Service of Canada v. Northwest Territories (Commissioner), (1990) 2 S.C.R. 367 (right to
collective
bargaining).
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at
the
following
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http://www.lexum.umontreal.ca/cscscc/en/pub/1990/vol2/html/1990scr2_0367.html.
68
Dunmore v. Ontario (Attorney General), supra, note 66, para. 17.
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This second dimension of freedom of association must also be considered, regardless of the
collective representation regime contemplated for vulnerable workers. For example, the
collective representation framework for self-employed workers proposed in the Bernier Report is
not limited to granting their associations the right to exist. These associations could, depending
on their representation objectives, be granted the authority to represent all workers in a given
sector, whether or not they are members of the association, require employers or work providers
to participate in a consensus-building organization, or require them to negotiate. This
interpretation of freedom of association is consistent not only with international instruments
dealing with freedom of association, but also with the international instruments regarding
economic and social rights ratified by Canada.69 Does the International Covenant on Economic,
Social and Cultural Rights70 not recognize the right of everyone to form trade unions “for the
promotion and protection of his economic and social interests”? It is conceivable that legislative
recognition of certain economic and social rights in the Quebec Charter of Human Rights and
Freedoms could reinforce this interpretation of freedom of association.
Two findings can therefore be made regarding this fourth platform.
On the one hand, it cannot be contemplated independently of any legislative initiative in Canada
giving effect to freedom of association as a fundamental right for all workers, unionized or not,71
and asserting a principle of equal treatment consistent with the international instruments. As for
self-employed workers, it would likely require amendments to exclude these workers and their
organizations from the application of the Competition Act72 (Fudge, Tucker and Vosko, 2002: pp.
69-70 and 135-136). These are the minimum conditions needed for this platform to significantly
enhance the benefits and rights of vulnerable workers. In this regard, it cannot completely boil
down to a proposal for the proceduralization of the law that, given [translation] “the limitations
and powerlessness of the social State in the face of increasing complexity of our societies, the
crises that occur, the pluralism of values being asserted within them” (Jeammaud, 2000: p. 8),
would then be in the hands of social players for developing material rules. This platform is based
on basic guarantees that only the State can meet.
On the other hand, some existing regimes for determining working conditions cannot be
considered collective representation regimes in the way we have just defined it. The same is true
for the Quebec legislation that, since 2003, has been governing the legal status of people
providing home day care (whose activities are incorporated into the day care public policy),73
and the legal status of persons acting as intermediaries in the health and social services
network.74 The effect of these pieces of legislation is to remove from these workers the employee
status that had been granted them by the courts and that allowed them to unionize. They
introduce [translation] “unilateral regulation of working conditions by the State in a framework
69

Supra, p.31.
Supra, note 25, Art. 8. 1.(a). The Covenant also recognizes the right of trade unions “to function freely subject to no limitations
other than those prescribed by law and which are necessary in a democratic society in the interests of national security or public
order or for the protection of the rights and freedoms of others” (Art. 8. 1.(c)).
71
Convention no. 87 concerning freedom of association and protection of the right to organize, supra, note 65, states that
“Workers and employers, without distinction whatsoever, shall have the right to […] join organizations of their own choosing
without previous authorization” (Art. 2) (our italics). See also: Servais, 2004: pp. 184-185.
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R.S. 1985, c. C-34.
73
Act to amend the Act respecting childcare centres and childcare services, S.Q. 2003, c. 13.
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Act to amend the Act respecting health services and social services L.Q. 2003, C. 12.
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providing for a form of consultation with associations [selected by the Minister], whose
representativeness he himself assesses and whose status is no more defined than the rights of
potential members are protected” (Bernier et al., 2003). As such, they meet neither of the two
dimensions of freedom of association. The same is true of the Ontario law governing agricultural
employees75 since 2002, passed subsequent to the Dunmore decision, which found
unconstitutional a law that excluded them from the employee collective representation regime.
Although this legislation provides for measures protecting the constituent freedom of association
(s. 7 et seq.), the employer’s only obligation is to give an employee association “a reasonable
opportunity to make representations respecting the terms and conditions of employment of one
or more of its members who are employed by that employer” (art. 5(1)), which seems far from
meeting the second dimension of freedom of association.
This fourth platform does not replace voluntary programs put in place in many companies,
regardless of their compliance with the principle of equal treatment. However, it allows us not to
rely solely on the will of employers to set up social protections regimes that are accessible to the
most vulnerable, and not leave it up to employers alone to determine the forms of participation
and representation that can lead to the establishment of such regimes. In addition, the framework
for representation for self-employed workers would make all work providers in a sector subject
to the same social protection obligations, and prevent competition among them on these
objectives.

75

Agricultural Employees Protection Act, 2002, S.O. 2002, c. 16.
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Conclusion
We have seen how complex the situation of vulnerable workers is. In addition to their work
status characteristics (self-employment, non-standard salaried employment), their vulnerability
also involves their economic situation (low pay), personal characteristics (vulnerable work being
unequally distributed among the population in terms of gender, age, ethnic origin, race or
occupational skills) or family situation (parental or family responsibilities). This multitude of
factors must be taken into account when analyzing platforms for improving their social
protection.
Public social protection programs, whether universal or based on occupational activity,
increasingly identify work as a requirement for eligibility. The comparative studies we presented
in section 2.1 show that this seems to be a strong trend in the evolution of social security
programs. This is why setting up universal programs, obviously geared to the complex situation
of these workers, cannot be the only option contemplated. The challenge, then, is to redefine
work as a test for granting rights and benefits in a way that fits with the changes in recent years.
But that challenge does not come without risks.
This is because none of the platforms we have presented can, on its own, be considered the best
way of protecting vulnerable workers. While it is true that recognizing economic and social
rights as human rights per se would affect the standard of living and the conditions of these
workers, it is also a complex course of action to implement, given the constitutional and quasiconstitutional changes it would require. Also, if we were to select the first platform, which would
make the labour law applicable to a wide range of paid work situations, we should be alert to the
fact that its ability to redistribute the collective wealth presupposes full employment. This
platform would introduce improved equity among workers, but on its own it could not guarantee
improved social equity.
Any analysis of the merits of these platforms must take into account the context in which they
would be introduced. For example, collective representation regimes may appear to be a
meaningful option, in light of the guarantees we reviewed, for enhancing access to supplemental
benefits for workers who are currently deprived of them. However, these same regimes may be
unfavourable for workers if they are accompanied by the State withdrawing from universal
protections. These private group plans would then become the instrument for privatization of
social protection and transfer of the costs, rather than a way of extending supplemental plans that
are not currently accessible to certain categories of workers.
Overall, our analysis suggests the need to further explore avenues under each of the platforms
that we have reviewed. If we could enhance the scope of coverage of the laws currently
governing employment protections, expand access to collective representation, and, at the same
time, identify rights or benefits where there is a strong case for universal access, then we could
help vulnerable workers improve their well-being.
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